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(i) 
APPELLANTS' STATEMENT OF QUESTIONS TO BE PRESENTED 


1. Where a father, eighty years of age and physically ill, executes 
a general power of attorney to his son on August 10, 1956, did the opinion 
of related lay persons who had seen said father on but very few occasions 
over a period of years, have great weight, as compared to the testimony 
of the notary public who took the oath, the attending nurse, and the gen- 
eral practitioner who was the general attending physician, and his asso- 
ciate who actually examined the father on the date said power of attorney 


was made? 


And where a psychiatrist, employed for the purpose of testifying, 
gave his opinion as to the mental incompetency of the father, was the 
court clearly wrong in basing its opinion on the testimony of the psychia- 
trist, who had seen the father for the first and only time thirty-two days 
after the execution of the power of attorney, particularly where said father 
had been clearly shown to have had mental competency in March, in June, 
and in July of 1956, and had been dealt with by the adversary parties as 
a competent during said period? 


2. Were there reasonable grounds for the attempt on the part of 
the father to place his property in such a position that it could not be 
seized by his trustee nephews, on a claim they had against him arising out 
of the alleged mishandling by the father of the estate of his deceased wife? 


3. Where there is a total absence of evidence that the execution 
of the power of attorney was obtained by fraud, was the court clearly 
wrong in finding that such execution was obtained by fraud, solely on the 
basis that the grantee of the power did not testify and that the recipient 
of the stocks did not handle such receipt in a businesslike manner, but 
took the proceeds in cash and either invested said proceeds in a Florida 
building project or buried them in the Everglades? 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellant, Leroy J. Blackwelder, brought suit asserting that he 
had entered into a contract to borrow certain securities from Frederick 
A. Sterling and that the contract had been made with the son of Frederick 
A. Sterling who held a power of attorney from his father. The suit was 
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brought against a Conservator who had been appointed after the making 
of the contract. The Conservator had intercepted some of the securi- 
ties which this Appellant had been entitled to the use of under the con- 
tract. The Conservator had answered and filed a counterclaim seeking 
to recover that portion of the funds which he had not successfully in- 
tercepted. From a judgment in favor of the Conservator, on both the 
original case and the counterclaim, this Appellant appeals. 


The Appellant, P. David Sterling, was named as the Respondent in 
a rule to show cause issued by the Conservator, seeking the recovery 
of the same funds upon which the counterclaim against Blackwelder had 
been asserted. The Respondent below had answered, and both the rule 
to show cause and the civil action were consolidated for trial and heard 
together. From the Order requiring the Respondent to deliver said 
funds to the Conservator this appeal was taken. 


It is from these judgments entered for Appellee that the Appellants 
appeal. This Court has jurisdiction of the appeal under Title 28, United 
States Code, Sections 1291 and 1292. 


STATEMENT OF THE FACTS 


Frederick A. Sterling held important positions in the United States 
Government for many years, and then he retired (JA 82). Three children 
had been born of his marriage: John R. W. Sterling, P. David Sterling, 
and M. Frederica Sterling. Mr. Frederick A. Sterling's wife departed 
this life, and under the terms of her will he was named as Executor and 
became entitled to a life interest in the estate of the said deceased wife. 
In 1956 Mr. Sterling was eighty years of age and suffered certain physi- 
cal disabilities which are described by his personal physician as short- 
ness of breath, coughing, and inability to walk, all of which had devel- 
oped from arterial scloritic heart disease, heart enlargement, heart 
failure or congestive heart failure, and auricular fibrillation, and all 
of this had been preceded by high blood pressure; but that the arterial 
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sclerosis had made no further inroads on his mental condition than it 


does on many people of his age and was not a disabling feature with 
him (JA 76 & 80). 3 


During this period, and up through the period of the difficulties 
hereinafter described, he read newspapers regularly (JA 91), but had 
suffered from some deafness (JA 80). He was still acting as the Executor 
of the estate of his deceased wife and had the aid of an attorney who had 
been his attorney for some time (JA 53 & 106). ! 


His daughter, who was twenty-four years of age, had received a 
check from Frederick A. Sterling in the sum of $10, 000. 00 on March 16, 
1956, at which time the father was capable of understanding his act 
(JA 95). On March 19, 1956, his daughter typed a letter for him (Black- 
welder, P's. Ex. #1) to his son David, which letter clearly indicated 
that he was in complete control of his faculties and was cognizant of his 
personal affairs (JA 21 & 96). Shortly after the date of the letter Frederica 
did visit her brother David in Florida (JA 96). Some time late in June 
or early in July the daughter Frederica took the keys of her father's safe 
deposit box and other papers of her father's and caused them to be de- 
livered to a Mr. Whalen, an attorney who represented Frederica and 
who later represented one Oliver Sterling and one Thomas H. McKit- 
trick, both of whom were nephews of Frederick A. Sterling and testa- 
mentary trustees under the will of Mrs. Sterling (JA 93 & 95). The 
said attorney did not represent Frederick A. Sterling nor had he at that 
time ever seen Mr. Sterling (JA 98). The testamentary trustees under 
the wife's will were making claim against Mr. Sterling for approxi- 
mately $36, 000. 00 on the theory that Mr. Sterling had not delivered 
to them all of the property of his wife's estate, and Mr. Whalen had 
been employed to aid them. : 


For some six years prior to this time Leroy J. Blackwelder had 
been handling certain financial matters for the Sterling family and was 
on a friendly relationship with the family except for Frederica (JA 64; 
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Blackwelder Ex. #1; JA 106). The attorney Whalen saw Mr. Sterling for 
the first and only time on July 13, 1956, and at this time Mr. Sterling 
understood what he was requested to do (JA 94 & 96). The daughter 
Frederica did not talk to her father's attorney nor did she explain what 
she was doing to her brother David, although she talked to him about 
other things, and she also did not discuss what she was doing with her 
oldest brother John; and she knew at that time that Oliver Sterling and 
Thomas H. McKittrick were trying to get $36, 000. 00 from her father 
(JA 98). 


On the 13th day of July, 1956, the daughter Frederica obtained 
from Frederick A. Sterling a deputy power of attorney to go into the 
safe deposit box; and, under the practice of the bank, they were required 
to submit medical evidence that Frederick A. Sterling was competent to 
execute the deputy power of attorney. The regular family physician 
examined Mr. Sterling and was of the opinion that he was at that time 
competent mentally to execute said deputy power of appointment, and he 
so stated under oath (JA 79 & 80). 


On the 16th day of July, 1956, Frederica and the attorney Whalen 
went into the father's safe deposit box, and on that same day the said ! 
Frederica left the home of her father and stayed at the home of one 
Colonel Strong until August 11, 1957. 





Plaintiff David Sterling had learned of the claims of the trustees, 
and also that they planned to take over in some manner the handling of 
his father's affairs, and he discussed with his father the execution of 
a power of attorney so that he, David, would handle his father's affairs. 
His brother John agreed to this. The power of attorney was executed 
on August 10, 1956, and there were present at that time, Blackwelder, 
David Sterling, the male nurse King Bryant, and another nurse, Sarah 
F. Gardner, as well as Mr. Frederick A. Sterling. There was nothing 
unusual about the situation, and Mr. Bryant described what happened, 
including the coming of the notary public, one Marvin Worrel.. The 
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notary public had held his commission for two five-year periods before, 
and in February of 1957 he would have held it for fifteen years. He was 
brought to the house by David Sterling, and he picked the paper up and 
carried it over to Mr. Sterling and asked him if he understood what it was; 
and Mr. Sterling said: 'Yes, a power of attorney to my son." The no- 
tary then asked Mr. Sterling if he understood the paper, had he read it 
over, and Mr. Sterling said that he had, and did understand it; and the 
notary then asked him if he wanted to sign it of his own free will and 
accord, and he said that he did. The notary then immediately after the 
signature of Mr. Sterling asked the nurse to witness the paper, which 
she did; and then he turned to King Bryant and asked him to witness it, 
which he did; and then he and Mr. Sterling discussed the weather, and 
the notary affixed his seal on the paper and signed it (JA 91, 92 & 93). 


After the power of attorney was signed the father directed David 
to get the safe deposit box key, and they then discovered that the key 
was missing. Mr. Sterling then told David to find Frederica, and he 
addressed a letter to her (Blackwelder Ex. 2; JA 21); but David could 
not find Frederica, and Blackwelder could not find Frederica. Mrs. 
Strong, at whose house Frederica was staying, claimed that she did not 
know where Frederica was. So when it became obvious that Frederica 
would not cooperate with her brother, Mr. Sterling then revoked the 
power of attorney to go into the safe deposit box which had previously 
been given to Frederica, and authorized David to go into the box. This 
was on the 13th day of August, 1956. 


Before David could have the box opened and go into it to carry out 
the wishes of his father, the bank required that medical proof be given 
of Mr. Sterling's condition. The regular family physician was on a vaca- 
tion, and Dr. Bertle Nelson who was associated with the regular family 
physician, was called in to see Frederick A. Sterling. He was taking 
the calls for Dr. Leonard during the summer vacation time. Dr. Nelson, 
out of an abundance of caution, examined Mr. Sterling on the 10th of 
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August, on the 12th of August, and on the 13th of August 1956. He spent 
a half hour to forty-five minutes with Mr. Sterling on Sunday, the 12th 
of August, and was satisfied as to his mental competency (JA 75). He 
thereupon made an affidavit to that effect before a notary public (JA 76). 


In the meantime, on the 12th of August, the attorney Whalen and 
Frederica Sterling appeared at Mr. Sterling's home for a conference 
with David (JA 101 & 102). On the 16th day of August, 1956, the 
eighty-two-year-old brother of Mr. Sterling, one Robert A. Sterling, 
and the New York lawyer, Oliver Sterling (a nephew of Frederick A. 
Sterling), with the daughter Frederica, and another nephew — Thomas 
H. McKittrick, arranged to have Mr. James A. Crooks appointed Con- 
servator of Frederick A. Sterling. His name appeared in the petition, 
and they sought his appointment (original petition filed in the conservator- 


ship case). 


One of the nephews gave as his reason for taking the initiative in 
having a conservator appointed for his uncle, that there was a quarrel 
in the family, with the two boys against the one girl (JA 66). On the 
17th of August Mr. Crooks was appointed temporary conservator. A 
guardian ad litem was appointed for Frederick A. Sterling. 


Three days prior to the appointment of a conservator David Sterling 
entered into a contract with Leroy J. Blackwelder (Blackwelder Ex. 
#3; JA 22). David Sterling delivered the stock called for under the con- 
tract to Blackwelder. Mr. Crooks intercepted the stock while it was 
in the hands of the brokers for sale, and thus successfully obtained pos- 
session of all of the stock or the proceeds thereof, except $57, 000. 00 
which Blackwelder had obtained in cash and which he had in his posses- 
sion. 
Mr. Crooks went to the District Attorney, and had a meeting in 


the Office of the District Attorney with David Sterling and his attorney, 
Mr. Mensh, although prior to that time he had seen the two certificates 
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from the doctors about Mr. Sterling's mental condition. The District 
Attorney naturally did nothing about the matter, and the petition for rule 


to show cause, and the rule to show cause, were then filed. 


The guardian ad litem employed a Dr. Cavanaugh, a psychiatrist, 
because there might be some possible legal action which would require 
the determination of the competency of Mr. Frederick A. Sterling (JA 
74). The psychiatrist was asked to examine Mr. Frederick A. Sterling 
for the purpose of testifying (JA 73). The psychiatrist, under his em- 
ployment, was only concerned with the period of September 12th and the 
month before (JA 73). He was concerned with these periods, only, be- 
cause he was asked to examine Frederick A. Sterling concerning his 
mental competency on September 12th, and he knew that the question 
would come up in court as to how long this condition had persisted, but 
nobody gave him the date of August 12th as a date to consider the con- 
dition of the patient (JA 73). 


Dr. Cavanaugh never talked to the regular family physician nor 
did he make any medical examination of Mr. Frederick A. Sterling. He 
obtained some of the information upon which he based his opinion from 
the daughter, Frederica. He did not have his original notes because he 
threw them away (JA 71). 


The suits that followed and the action that was taken are properly 
described in the Jurisdictional Statement. 


ASSIGNMENT OF ERRORS 


1. The court's finding of fact was not predicated on substantial 
evidence and was contrary to the weight of the testimony. 


2. The medical testimony in the case consisted of that of two 
regular practitioners and a psychiatrist. The court accepted the 
psychiatrist's conclusions without regard to the basis of his finding. 
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3. The court should not have found, under all the evidence, that 
Frederick A. Sterling was mentally incompetent on August 10, 1956. 


4. The court erred in holding that the power of attorney was ob- 


tained by fraud or duress. 


SUMMARY OF ARGUMENT 


The sole issue, as stated by the court, was the validity of the 
contract and the power of attorney. That was all the court had to pass 
on (JA 42). 


The power of attorney could only have been held invalid on two 
grounds: One, that it was obtained by duress or fraud; and the other, 
that Frederick A. Sterling was mentally incompetent to make the same. 


The contract, if the power of attorney was valid, could have been 
invalid on the grounds that the agent for the father was also the agent or 
partner of Leroy J. Blackwelder. On this issue the court found for the 
Appellant, Leroy J. Blackwelder (JA 10).* Therefore, the sole issue 
before this Court is the validity of the power of attorney and the two 
grounds involved. As to the first ground of duress, there is no evi- 
dence sufficient to support any fraudulent contract on the part of David 
Sterling, nor on the part of Leroy J. Blackwelder. 


As to the ground of mental incompetency, itwill be shown in the 
argument that there was insufficient evidence to reach the conclusion 


the court below reached. 


: * "The court further finds that the defense that the contract, 
executed on the basis of the power of attorney, is illegal in 
that the attorney in fact had a pecuniary interest in the con- 
tract, has not been established." 








ARGUMENT 


THE FACTUAL ISSUE 


The court, on numerous occasions, stated during the course of the 
trial that it was only concerned with one issue, and that was the validity 
of the power of attorney. The Appellee claimed that Leroy J. Black- 
welder and David Sterling were partners, and that therefore the contract 
was illegal; but this claim of partnership was found by the court not to 


have been proven, and therefore it need not be considered here. 


The issue, which the court strictly limited (JA 39, 42 & 65), in- 
volving the competency of Frederick A. Sterling to give a power of attor- 
ney to his son, David Sterling, is best considered by a full discussion 
of the testimony relating thereto: : 


I. 


The actions of the parties prior to August 10, 
1956, the date of the execution of the power of 
attorney 7 


Frederick A. Sterling gave to his daughter, in March of 1956, a 
check in the sum of $10,000.00. At the time that he gave this check to 
his daughter, the daughter was living at home and, insofar as the record 
is concerned, there was no evidence of any discord between the two sons 
and the daughter. At that time, also, (Mar. 16, 1956: JA 95) there is 
no doubt but that her father was capable of understanding that he was 
giving her $10,000.00 for her account. Three days later the father 
caused the daughter to type a letter for him to David, in Florida (JA 96; 
Blackwelder Ex. #1), and certainly at that date it was clearly estab- 
lished that Frederick A. Sterling was in full control of his mental facul- 


ties, discussed problems, and wrote a clear and coherent letter. It is 


interesting to note that at that point he, in writing, through the offices 
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of. his daughter, stated that David, his son, and Leroy J. Blackwelder, 
had done a very good job, and the father had nothing but praise for the 
financial conduct of affairs. The Cleveland affair mentioned in the letter 


involved an interest that Mr. Sterling had in a cousin's estate. 


Thereafter the daughter visited her brother in Florida, and there 


seemed to be no possibility of any inference that any difficulty existed 
between the brother and sister. Then, at the end of June, 1956, or the | 
beginning of July, this same daughter delivered to an attorney named Wha- 


len, who had never met Frederick A. Sterling and who did not represent 
him, the keys to the safe deposit box of Frederick A. Sterling, together 
with certain other papers. It was at this time that Mr. Whalen, on be- 
half of two nephews of Mr. Sterling (testamentary trustees under the 
Will of Mr. Sterling's deceased wife) were seeking to recover some 
$36,000 from Frederick A. Sterling because of their claimed mis- 
management by Frederick A. Sterling as executor of his wife's estate. 


The keys of the safe deposit box remained in the possession of Mr. 
Whalen until after a conservator was appointed on a petition submitted 
by Mr. Whalen, as counsel, on the 17th day of August, 1956. 


The daughter Frederica obtained a deputy power of attorney to go 
into her father’s safe deposit box on the 13th day of July, 1956. It is 
interesting to note that at this point there can be no question but that Mr. 
Sterling was mentally capable of handling his affairs, because his regu- 
lar attending physician so certified under oath and testified in this cause 
to that effect. 


So we have the adversary parties obtaining a medical examination 
of Mr. Sterling, and receiving affirmative reply as to the mental compe- 
tency of Mr. Sterling on the 13th of July, 1956. On the 16th of July the 
daughter went with Mr. Whalen to the safe deposit box, extracted some 
papers from the box, and then she left her father's house and did not 
return until August 12, 1956. She did not tell her brother John about 
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this, nor did she tell David about this, although she talked to David 
about other matters. 


It also should be noted that in June of 1956 the trustee nephews 
accepted a check from Mr. Sterling for a portion of the trust funds, 
and it will not be doubted but that at that time he was competent to 
handle his affairs. 


Mr. Sterling had an attorney representing him during all this 
period, and the daughter did not contact this attorney and explain what 
she was doing, nor did Mr. Whalen make any contact or write any let- 
ters explaining what he was doing. That he was acting on behalf of the 
trustees of the deceased wife's will, there can be no doubt; but what he 
planned to do or what the daughter planned to do was not disclosed in the 


testimony because of the sharply drawn issue. 


It is needless to say that the son David became aware of the situa- 


tion, and it was against this background that the following described 
events took place: 


Ol. 
Testimony as to mental competency 


(a) James A. Crooks was appointed Conservator of the Estate and 
Personal Welfare of Frederick A. Sterling. He had a temporary appoint- 
ment made on August 17, 1956, as a result of attorney Whalen's petition 
in which a brother of Mr. Sterling, two nephews, and the daughter joined 
in. The two nephews were the testamentary trustees who were seeking 
$36,000.00 from Mr. Sterling. Mr. Crooks' name appeared in the 
petition, and the petition sought his appointment. 


So, when Mr. Crooks called on Mr. Frederick A. Sterling (who 
had held high diplomatic offices) for the first and only time, he was a 
stranger to Mr. Sterling. The last time a strange lawyer had come in 
to see him on July 13, 1956, with his daughter Frederica, his safe 
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deposit box keys had been taken — insofar as he knew — and he knew 
that the keys had not been returned. He also knew that his daughter 
had gone into the box and that she, with certain of his other relatives, 


were seeking $36, 000. 00 from him. 


This meeting was on the 23rd of August, 1956 (JA 36), and it was 
also held in the presence of his daughter. And what did this stranger 
say to Mr. Frederick A. Sterling? He asked him about his safe deposit 
box. He asked him if he owed any money. He asked about David and the 
sale of stock. And he asked him if he had authorized anybody to pay off 
the note at the bank (JA 33, 34). 


Without discussing the fact that Mr. Sterling was hard of hearing 
and that Mr. Crooks did not know this, it is suggested to the Court that, 
under these circumstances no man in his right mind would be completely 
frank to such a stranger. However, it is interesting to note that Mr. 
Crooks showed his appointment papers to Mr. Sterling, who read them; 
and the last thing that Mr. Sterling said to Mr. Crooks, when Mr. Crooks 


was about to leave, was: 


“Do you think it is necessary that you take care of my 
affairs ?' 


(JA 35) Is this the question of a man, incompetent to handle his own 
affairs ? 


(b) People who signed the petition seeking the Conservator: 


Robert Sterling, the eighty-two-year-old brother of Mr. Frederick 
A. Sterling, had occasion to visit him on May 2, 1956 (Rec. 44). On 
that day he had occasion to see him for from twenty minutes to a half 
an hour. He also saw him on August 16, 1956, the day he signed the 
petition. He had obtained his information from his son, Oliver, and 
he had come to Washington because: 
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"We felt that a conservator should be appointed for 
him to take care of his property." * 

Oliver J. Sterling, a New York lawyer anda nephew of Frederick 
A. Sterling, was one of the signers of the petition for the appointment of 
Mr. Crooks as Conservator (JA 51). Although he was the one who had 
advised of the necessity for a conservator, he did not see Frederick A. 
Sterling after July 2nd and did not know of his condition. As trustee, 
he had also taken a check from Frederick A. Sterling on June 15, 1956, 
for $34,144.75. It is interesting to note that this nephew called on his 
uncle on July 2, 1956, but had not visited him since the beginning of 
1955, and did not see him thereafter (Rec. 43). The information relied 
upon by this witness in the execution of the petition for a conservator 
was obtained from Mr. Whalen and the daughter Frederica. (It should 
be observed that the daughter had been away during the summer and was 
particularly absent between July 16th and August 12, 1956. Mr. Whalen 
had seen Mr. Sterling exactly once, and at that point had been present 
when the regular family physician had found him mentally competent. 
It was on this occasion that Whalen had used an affidavit of the doctor 
as to mental competency to invade Frederick A. Sterling's safe deposit 
box.) It was on this visit of Oliver Sterling, on July 2, 1956, that he, 
Oliver, advised Frederick A. Sterling that there could well be some 
question in the administration of the estate of Mr. Sterling's deceased 
wife (JA 52), and in the words of Oliver Sterling (JA 53): 


"Q. The only thing you discussed then was the 
estate affairs? A. That is correct. 


"Q. And you indicated to him that the thing ought 
to be closed and he agreed with you? A. Yes, sir. 


"Q. Now, what question did you ask him concern- 
ing the estate that he didn't answer you? A. I merely 
spoke to him in generalities. I said I was taking action, 


* After August 16, 1956 the older brother did not visit Frederick A. 
Sterling again (Rec. 47). | 
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I was planning to take action to terminate the estate, 
that the delay appeared to me excessive; and he agreed 
and said he was glad I was doing it. 


"Q. Now, what question did you ask him concern- 
ing the estate that he did not answer you, if any? 
A. I didn't ask him any specific question. I only 
asked him general questions, and he just nodded his 
head and agreed with me." 

Thomas H. McKittrick, a nephew of Mr. Frederick A. Sterling, 
signed the conservatorship application. He was from Blairstown, New 
Jersey. He was one of the testamentary trustees under the will of Mrs. 
Sterling. Mr. McKittrick saw his uncle, Frederick A. Sterling, on the 
24th of July, 1956, and not afterwards;* and although he testified (Rec. 
90) that in the conversation his uncle seemed unable to follow, it is inter- 
esting to note that Mr. McKittrick himself was unable to remember whe- 
ther or not, in the petition for conservatorship which he had sworn to, 
if he had stated that his interest in the Frederick A. Sterling estate was 
because of claims against the estate on behalf of the trust fund of which 
he was a trustee. It was during this conversation between McKittrick 
and Frederick A. Sterling, that Frederick A. Sterling said that the 
estate had been "badly handled, but there was no dishonesty" (Rec. 91; 
JA 63). It is submitted that these are not the words of a mentally in- 


competent person. 


M. Frederica Sterling, the twenty-four-year-old daughter, was 


also a signer of the petition to appoint Mr. Crooks conservator. Al- 
though Mr. Frederick A. Sterling was mentally competent to give her a 
$10,000.00 check in March, and mentally competent to write an intelli- 
gent letter at that time, and was certainly mentally competent to signa 
deputy power for Frederica to go into the safe deposit box in July of 
1956 — yet she thought that on August 16, 1956 he was incompetent. 

It should be noted that between the 16th of July, when she invaded her 


* He had not seen him previously for about two years (Rec. 97). 
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father's box, until August 12, 1956, she did not see him. She was not 
called as a witness by the Appellee, but by the Appellants. 


(c) The Guardian ad litem: 


After the filing of the petition for conservatorship on the 17th of 
August, 1956, Edward L. Carey was appointed guardian ad litem. He 
was called as a witness by the Appellee, and testified as to the vagueness 
of the answers of Frederick A. Sterling and his failure to converse with 
the witness. Mr. Carey said that he had had great difficulty in getting 
Mr. Sterling to understand him (JA 82). But Mr. Carey somehow failed 
to talk to the regular family physician. The conference he had with 
Frederick A. Sterling was on the 27th of August, 1956 (JA 82). He did, 
however, talk to Mr. Crooks, he talked to Mr. Whalen, he talked to Mr. 
McKittrick, and he talked to Mr. Oliver Sterling; and he also talked to 
the elder Mr. Sterling, Frederick A. Sterling's brother. He did not 
talk to the attorney for Mr. Frederick A. Sterling. He talked to John 
Sterling, and he had a conversation with David Sterling, but the conver- 
sation with David was about setting a convenient time for them to discuss 
Frederick A. Sterling's condition (JA 84 & 85); but he seemed never able 
to talk to David Sterling. 


After the guardian ad litem had visited Frederick A. Sterling he 
employed a psychiatrist, a Dr. Cavanaugh. This employment was some- 


time in September, but the guardian ad litem had forgotten when (JA 85). 
It is interesting to note that at no time did Mr. Carey ever ascertain that 
Frederick A. Sterling was hard of hearing (JA 85 & 86). Mr. Frederick 
A. Sterling was "indifferent" to Mr. Carey (JA 86). - crux of the 
situation appears in the Appendix at page 86 and 87: 


"Q. Did you ask him anything about his finances? 
A. No, I didn't. 


"Q@. Did you ask him whether he fad any money? 
A. No, I didn't. | 
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"Q@. Did you ask him whether or not he wanted ‘ 
anybody to handle his affairs, a stranger? A. No, 


I did not. ~ 

"Q. Did you ask him whether or not he had friend- 
ship or feelings of closeness to his children? A. No, rq 
I did not. 


"Q. You didn't know what his medical condition 
was at that time? The psychiatrist hadn't examined ; 
him, had he? A. No; that is correct. r 


"Q. And you didn't call the doctor, his family 

doctor? A. No, Ididn't."" (JA 87) i 

And, strangest of all, was that after he had testified that Mr. ‘ 

Frederick A. Sterling was answering him in a vague fashion, he was 
asked: 


"Q@. What questions did you ask him that he an- 
swered in a vague fashion? A. Well I asked him -- 
specifically, let me think. There was a discussion 
with the question of Ireland, which was the only time 
I got him to respond to my question. Specifically, I ) 
can't recall the specific question. ; 


"Q. * * * Could you give me a question that you 
gave him that he didn't answer, the substance of a ‘ 
question that you gave him that he didn't answer? | 
A. I can't recall specifically." 


Til. 


The medical testimony r 


Dr. Bertle Nelson, a physician who was associated with Dr. Leonard, 
the regular family physician for Mr. Frederick A. Sterling, had occasion 
‘to attend Mr. Sterling on August 10, 12 and 13, 1956. He examined Mr. 
Sterling on those occasions, at length; and, as a result, he found that 


Mr. Sterling was in mild congestive heart failure and rather short of 
breath (JA 76). And he found that Mr. Frederick A. Sterling was mentally 
competent (JA 76). 
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The questions this doctor got in response to the contents of a safe 
deposit box were entirely different from the reported conversation of Dr. 
Cavanaugh, the psychiatrist: | 


"Q. In the course of your talk to hin, did you 
ask him any questions relating to a safe _— box? 
A. Yes, sir. 


"Q. Will you tell the court what question you asked 
him and what answer he gave? A. Well, I asked hima 
number of questions about his finances and the safe de- 
posit box, and one question I recall, was how much, if 
he knew how much money he had in there, and he said 
something to the effect that it was none of my business, 
which is true." ! 


This doctor, differently from the lay witnesses, felt that he should 
consult with the regular family physician before reaching his conclusions, 
and he did confer with Dr. Leonard by telephone, because, as the wit- 


ness said: 


"Yes, I called Dr. Leonard, because he had seen him 
recently. “ 


Dr. Bernard W. Leonard was called as a witness, and he explained 
that he had seen Mr. Frederick A. Sterling from March 17, 1956 until 
July 13th when he was called by Frederica, the daughter, and Mr. Whalen. 
The doctor said he was thoroughly aware of the mental and physical con- 
dition of Frederick A. Sterling, or at least he thought So; and on July 13, 
1956, it was this doctor's opinion that Mr. Sterling was mentally compe- 


tent. He reached this conclusion from his accumulated knowledge over 
the months, and supplemented that knowledge by specific questions to 

Mr. Sterling. It was on this date, July 13, 1956, that he gave the sworn 
statement of mental competency at the request of Miss Frederica Sterling 
who advised that Mr. Whalen wanted the doctor to sign the paper. This 
doctor also was of the opinion that: 


**** "Mr, Sterling was a bit deaf — often- 
times you would have to speak loudly to him or repeat 
the questions to him." : 
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It was during the examination by this doctor that the court asked this 
question: 

"Does arterio-sclerosis tend to affect a person's 

mental faculties ?” 
The doctor answered: 


"It very definitely does." 


Then the following re-direct examination was conducted by the attorney 
for the Appellants: 
"Q. In this case had the arterio-sclerosis 

affected Mr. Sterling’s mental condition as far as 

you know? A. It had not. It has been my opinion 

that it had not made any greater inroads than it does 

in many people of his age, and it certainly was not, 

to my way of looking at it, a disabling feature with 

him."" (JA 79, 80, 81) 

Dr. John Cavanaugh, a psychiatrist who had never treated Mr. 
Sterling, was asked by the guardian ad litem to examine Mr. Sterling 
because there might be some possible legal action which would require 
a determination of Mr. Sterling's competency. But Dr. Cavanaugh had 
no recollection of exactly what the circumstances were (JA 74). The 
psychiatrist was only concerned with the period of September 12, 1956 
and the month before, because the psychiatrist knew that the question 
would come up in court as to how long the condition of Mr. Sterling had 
persisted. Nobody had advised him that the question would come up, 
but he knew from his experience that it would (JA 73). The psychia- 
trist was asked to examine the subject for the purpose of testifying 
(JA 73). He knew that there were some documents involved (JA 73 


& 74). 


The psychiatrist described his visit on September 12, 1956 and 
described what he said had occurred. The psychiatrist said that Mr. 
Sterling seemed unable to grasp the fact that he was a psychiatrist; 
but Mr. Sterling, having recognized him as a physician, it was difficult 
to hold Mr. Sterling's attention. According to this psychiatrist Mr. 
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Sterling was unable to name his children, had the wrong idea about 

their ages, and was unable to give any account of his finances. The 
psychiatrist said that Mr. Sterling had adopted any suggestion he gave 
him, and that he had no idea of time and missed it by thirty or forty 
years. The psychiatrist said that Mr. Sterling did not even know where 
he was, and that he was suffering — in the psychiatrist's opinion — from 


“chronic brain syndrome." * 


He also described Mr. Sterling's condition as "arterio sclerosis," 
and said it was of a sufficient degree to impair his mental state — that 
he could not, with good judgment and prudence, conduct his affairs. 


This psychiatrist admitted that his original notes which he had 
made on his visit had been thrown away (JA 71). He said that his opinion 
was based on his examination, but he never at any time testified that he 
had made a medical examination of the patient. It should be noted that 
the medical doctor who had treated Mr. Sterling for some time knew 
that he suffered from arterio-sclerosis, but he also knew that it had 
not affected his mental capacity. As compared to this definite medical 
testimony, the psychiatrist — based on an "examination" which he 
"imagined" was for about one hour — determined that the arterio- 
sclerosis had the effect of impairing the mental state of Mr. Sterling. 
Dr. Cavanaugh did not go so far as to say that he was mentally incom- 
petent. He said that he had obtained the history from the daughter, 
and further said that his condition would be caused by a cerebral 
hemorrhage. The psychiatrist further said that high blood pressure 
and the hardening of the arteries of the brain would cause sucha 
hemorrhage, and that it could occur suddenly (JA 72). 


One of the peculiar incidents in this situation should be noted: 


Dr. Cavanaugh went to examine a patient of Dr. Leonard, but he never 


* "Syndrome" has been defined as the pattern of symptoms in a disease; 
a number of characteristic symptoms occurring together. 
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called Dr. Leonard nor did he ever talk to him. The examination on 
September 12, 1956, having been made, Dr. Cavanaugh then attempted 
to relate that examination back to the time that the power of attorney 
had been executed — that is to say, August 10, 1956; and his reasoning 
was that, based on similar patients he had seen during his practice of 
twenty-five years, he felt it would be difficult if not impossible for such 
a condition to develop in thirty days. Legally, this reasoning is un- 
supportable, because the psychiatrist then said that it could "occur 
suddenly." 


The most that the psychiatrist proved in his testimony — in the 
opinion of counsel — was that he was a very smart man, and that he 
was very experienced in court and knew how to avoid questions — such 
as, when asked whether it was standard practice to examine a person 
without getting a medical history from his regular physician, to answer 
as he did: 

"It depends on the circumstances of the case." 


and to again answer, when he was then asked if, in this particular case, 


it were standard practice to make such an examination without getting 


the medical background from the family physician: 


"I don't think you can make a standard practice 

from one case," 
He said that he had thought about the fact that there was a regular family 
physician; but that, since he had made the examination and had ignored 
the family doctor and his opinion and the history of the situation, he 
considered it good judgment (JA 72): 


Dr. Cavanaugh testified that he was not aware of the fact that as 
late as July 13, 1956 the regular family physician had executed a docu- 
ment attesting to the mental capacity of Mr. Sterling; and he could not 
remember that the daughter had told him about this. The psychiatrist 
said that he was only concerned with the period of September 12th and 
the month before. 
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May it be suggested to the Court that the testimony of Dr. Cavanaugh, 


: with all its peculiarities, should not be taken as a proper basis for a deci- 
+ sion of mental competency. | 
IV. i 
« 3 The failure of the children to testify 
s | It will be noted that the court, in its opinion, relied to some extent 


in reaching its decision on the fact that P. David Sterling did not testify, 
and that no explanation for his failure to do so had been given to the 
Court. ! 


It will also be noted that John Sterling did not testify, and that 
~ Frederica Sterling only testified upon being called by the Appellants. 


The feeling the children had, that this was unnecessary litigation 
and that they ought not to air their troubles in public, was not, in the 
opinion of counsel, a reprehensible thing. It is to the credit of the 

- children that they did not voluntarily participate in the fight which appar- 
ently was under the control of strangers and other relatives. That 
David Sterling had no desire to blacken his sister's name and that the 
sister had no desire to testify against him, is not to their discredit. 
John Sterling naturally would not join in the battle. | 


om. In view of the fact that it was common knowledge during the course 
of the trial that all three of the children were to share equally in the 
mother's estate, and all three of the children were to share equally in 
the father’s estate when he departed this life, it is clearly indicated 

that the attempt to place funds then in the hands of the father, into the 

oe! mother's estate, did not require the litigation which ensued. 


Whatever these children did was clearly a result of the events 
which occurred and which they had no way of controlling. The young 
daughter was clearly in the hands of her relatives, and the things she 
did only become reasonable in considering the influences which were 


» brought to bear upon her. 
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the plaintiff in one of the suits, he had commenced the litigation; but 
the record will show that it was only after the strangers and cousins 
had attempted to subject David Sterling to proceedings that he, Black- 


It may be thought that, in view of the fact that Blackwelder was | 


welder, struck back in his suit. 


McKittrick, one of the cousins, attempted to justify what they had 
done by explaining to the court (JA 66) as follows: 
"BY THE COURT: 


"Q. Justa moment, Mr. McKittrick. I would 
like to inquire this: In view of the fact that Frederick 
Sterling had three adult children apparently, why did t 
his nephews take the initiative in having a conservator | 
appointed instead of leaving the matter for the children? 
A. There was a quarrel in the family. 


"Q. Isee. A. Between the two boys and their 
sister. I felt and my co-trustee, Iam sure, felt that 
the best plan would be to have someone who was not 
engaged in family quarrels in that position. 


"Q. Well, was ita three-way quarrel? A. No. 
It is two boys against one girl." 


“Aeieh Sack” ‘band 


a ee Oe” ee pars 


That Mr. McKittrick was in error in believing a quarrel existed 
becomes apparent from his answer as shown in the following (JA 66): Q 


"Q. ... . I would like to know if Frederica 
told you that there was a quarrel? A. I can never 
remember her having used the word ‘quarrel. ' 


"Q. Did David tell you there was a quarrel? j 
A. He did not. ; 


"Q@. Did John tell you there was a quarrel? 
A. No. | 


"Q. Did anyone tell you there was a disagree- 
ment? A. I knew there was a real disagreement, 
Your Honor. 


*Q. Who told you? From what source did you 
learn that? A. I learned that from Frederica and 
from Mr. Whalen. 
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"Q. Did John ever say that there had been any 
disagreement between himself and his sister? A. He 
criticized his sister very bitterly for having engaged 
a lawyer independently." (JA 67) 


V. 
The execution of the power of attorney 


Present at the time of the execution of the power of attorney were 
the following: Frederick A. Sterling, Sarah F. Gardner, King Bryant, 
Marvin Worrel, P. David Sterling and Leroy J. Blackwelder. Of all 
of these named persons, only Sarah F. Gardner, Frederick A. Sterling 
and P. David Sterling did not testify. King Bryant, Leroy Blackwelder 
and Marvin Worrel did testify. : 


In view of the fact that the Conservator was paying the salaries of 
the nurses, the only reason for Sarah Gardner's failure to testify would 
have been a desire not to unduly burden the court with repetitious testi- 
mony, or the fact that if called she might have testified adversely for 
Appellee. But the Appellants had as much opportunity to subpoena her 
as the Appellee, and no inference should be drawn one way or the other 
by virtue of the fact that she did not appear and testify. 


Marvin Worrel, a notary public who had held such office for more 
than fourteen years, did testify, and his testimony was clear and con- 
vincing; and, when he finished testifying, the Appellee had no question 
toask him. The notary said: 2 


si . I picked the paper up and earriet it over 

to Mr. Sterling and asked him if he understood what 

it was. And he said: Yes, power of attorney to my 
son. And I said: Do you understand this paper; read 
it over and understand it? And he said: Yes, I do. 
And I said: Do you want to sign this of your own free 
will and accord? And he said: Ido. And I said: 

All right, and sol got a magazine, brought it over 
and laid it on his lap, and he signed it. I immediately 
turned to the nurse and asked her if she would witness 
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the paper, which she did, and I turned to the porter, 
I guess it was Mr. Bryant, and asked him to sign it, 
which he did; and then that was about all there was 
to it, and I then turned around and spoke generalities 
to him. I said: Well, it has been kind of a warm day. 
And he said: Yes, it has; and that was just about all 
there was to it." 
The notary then said that he signed the paper and placed his seal on it 


(JA 91, 92 & 93). 


King Bryant, who was present at the time of the execution of the | 
power of attorney, said that he never stayed in the room when Mr. Sterl- 
ing had company, and that he did not hear the conversation between 
P. David Sterling and his father (JA 89 & 90). He also did not hear 
any conversation between Mr. Blackwelder and Mr. Sterling. He did 
remember that somebody had asked him to sign a paper as a witness, 
and he did sign it. But the witness did, during his testimony, say that 
Mr. Sterling "read quite a bit" and that at the time of the trial, which 
was January of 1957, he was still reading. 


Appellee’s counsel had asked this witness: 


"Q. What was Mr. Sterling's attitude? Did you 
notice any attitude on Mr. Sterling's part? A. I didn't 
see nothing too unusual. I mean, he was awful light- 
handed. I think we had trouble getting a pen for him 
to sign. That is the only reason I was in there, trying 
to get a pen for him to sign. 


"Q. Other than the actual signing, did you notice 
any attitude of mind on Mr. Sterling's part? A. No, 
I wouldn't say I did, particularly. I didn't see nothing 
unusual. He seemed about like he always is." 


This was a witness produced by the Appellee. 


Leroy J. Blackwelder'’s testimony developed another item, and 
that is that Mr. Sterling would not sign the power of attorney until 
John consented to it. 


The court's opinion that the execution of the power of attorney 
was obtained by fraud was not based on any evidence, unless this Court 
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considers that the fact that Blackwelder took the proceeds in cash in- 
stead of by a certified check is a proof of fraud. 


There are two parts to this case, as has been noted before: One, 
is the recovery against David Sterling who got the power of attorney; 
and the other, the judgment against Blackwelder for the proceeds ob- 


tained under the contract. 


Nothing that Blackwelder did could, in the opinion of counsel for 
Appellants, affect the decision of the court on the mental competency of 
Frederick A. Sterling. 


THE LEGAL ISSUES 


J. 
Application of Rule 52-a 


The findings of fact made by a trial court, although not to be set 
aside unless clearly erroneous, do not have the same weight as the ver- 
dict of a jury; and such findings of fact by a trial court are never conclu- 
sive. There is a clear distinction between the verdict of a jury and the 
finding of a trial court insofar as the appellate court is concerned. 


Although there is evidence to support a finding of a trial court, 
this would be insufficient to support the verdict if the appellate court 
is convinced that a mistake had been made in the finding. The Supreme 
Court of the United States, in U. S. v. U.S. Gypsum Co., 333 U.S. 364, 
92 Law Ed. 746, Mr. Justice Reed speaking for the Court, at page 394 
of the U. S. Report, said: : 


". ,.., Rule 52 (a) of the Rules of Civil Procedure 
is applicable. That rule prescribes that findings of 
fact in actions tried without a jury ‘shall not be set 
aside unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to judge 
of the credibility of the witnesses." It was intended, 
in all actions tried upon the facts without a jury, to 
make applicable the then prevailing equity practice. 
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Since judicial review of the findings of trial courts 
does not have the statutory or constitutional limita- 
tions on judicial review of findings by administrative 
agencies or by a jury, this Court may reverse find- 
ings of fact by a trial court where ‘clearly errone- * 
ous.' The practice in equity prior to the present 

Rules of Civil Procedure was that the findings of the 

trial court, when dependent upon oral testimony < 
where the candor and credibility of the witnesses 
would best be judged, had great weight with the appel- 
late court . The findings were never conclusive, how- 
ever. A finding is ‘clearly erroneous’ when although 
there is evidence to support it, the reviewing court on « 
the entire evidence is left with the definite and firm 

conviction that a mistake has been committed." 


See, also, Wynne v. Boone, 88 U.S. App. D.C. 363, 191 Fed. 2d 220. 


The burden is of course upon the Appellants to point out specifically 
why the findings are clearly erroneous. — Glens Falls Indemnity Co. 
v._U.S., 229 Fed. 2d 370. This burden was undertaken and believed 
to have been sustained in the previous discussions of the evidence. 


The applicable rule is 52(a), which reads in part as follows: 


".. . . Findings of fact shall not be set aside un- 
less clearly erroneous, and due regard shall be given 
to the opportunity of the trial caneS to judge of the 
credibility of the witnesses . 


See, also, Remington Rand, Inc. v. Society International etc., 88 U.S. 
App. D.C. 275, 188 Fed. 2d 1011. 


Il. 


Legal effect of appointment of conservator 
on prior contract 





There is an absence of adjudications in this Court on the effec- 
tiveness of Chapter V, Title 21, of the District of Columbia Code, 1951 
Edition. 


Under the provisions of Sec. 21-501 of the D.C. Code the provi- “ 
Sions for the appointment of a conservator are predicated upon an adult 


woe, F 





27 


person residing in and having property in the District of Columbia, 
reaching a point by reason of advanced age, mental weakness (not 
amounting to unsoundness of mind), or physical incapacity properly to 
care for his property. The provisions of Sec. 21-507 read as follows: 


“Lis pendens: Upon the filing of a petition under 

this chapter, a certified copy of such petition may 

be filed for record in the office of the Recorder of 

Deeds of the District of Columbia. If a conservator 

be appointed on such petition, all contracts, except 

for necessaries, and all transfers of real and personal 

property made by the ward after such filing and before 

the termination of the conservatorship shall be void." 
It is thus provided by the Code that upon the recordation of the petition 
and the appointment of a conservator, contracts made subsequent to 
that date shall be invalid; but does it not follow that the appointment 
of a conservator shall not of itself affect the validity of contracts made 
prior to that time, unless such contracts are made under conditions 


which under the general law would make such contracts valueless ? 


Il. | 
Decisions as to medical evidence 


This Court will be called upon to consider the value of the opinions 
of the general practitioners as to the mental competency of the grantor 
of the power of attorney. This Court will thus be required to determine 
the value to be given to such testimony of a general practitioner where 
he is the regular physician for the grantor, and also to consider the 
value of the opinion of a general practitioner who, as an associate of the 
regular family physician, made examinations to determine mental compe- 
tency. As opposed to this medical evidence the Court will be required 
to weigh the value of the testimony of a psychiatrist employed for the 
particular purpose of testifying, who conferred with the grantor on one 
occasion at a period some thirty-two days after the granting of the power 
of attorney. ) 





28 


We find some help in the adjudicated cases. In In re Christoffer- 
son's Estate, 190 Pac. 2d 928, an Oregon case, the question arose as 
to the value of the testimony of a psychiatrist who had been practicing 
twenty-five years but who had not seen the decedent. The court, at 
page 936 of the opinion, said: 


"Dr. Williams’ testimony has been given careful 

consideration. Predicated, as it is, upon a hypo- 

thetical question based almost exclusively on the 

observations and testimony of interested, non- — 

expert witnesses, it is of slight probative value." 
The psychiatrist in the case at bar saw the decedent on September 12, 
1956, for a short period. He had been employed for the particular pur- 
pose of testifying as to the validity of some documents which were in- 
volved. He made no medical examination and he did not confer with the 


regular family physician. 


In the case, In re Davis' Will, 142 Pac. 2d 143, the Court said, 
at page 148: 


"We think that the testimony of Dr. Cathey, who 

was Mr. Davis' personal physician about the time 

when he made the Will, and who attended him pro- 

fessionally on the very day he executed it, is entitled 

to greater weight than that of Dr. Millett, the special- 

ist in internal medicine, or that of the dentist who 

extracted his teeth, neither of whom attended Mr. 

Davis later than February 10, 1941." 
In this case there was also a psychiatrist who gave his answer to a hy- 
pothetical question, and as to the value of that testimony the court held 


the same as it had in In re Christofferson's Estate. 


This Court, in balancing the testimony, will have before it the 
question of the relative weight of the opinion of the general practitioner 
who attended the grantor regularly during this period, supported by his 
associate who actually made the examination on the day that the power 
of attorney was executed, as against the testimony of the hired profes- 
_ sional witness. 
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IV. 


Was the execution of the power of attorney 
obtained by fraud? 


We have reviewed the testimony of the witnesses on this problem, 
and have noted the absence of any evidence to establish fraud. 


This Court, in O'Toole v. Lamson, 41 U.S. App. D.C. 276, gave 
a definition of duress which we believe has stood the test of time: 


"Duress may be defined as a condition of mind 

resulting from such improper pressure that the 

will is overcome and an involuntary act or con- 

tract induced, -- a condition of mind produced 

by an unlawful intimidation, and which results in 

the doing of an act which is not required by law. 

‘When one is under the influence of extreme terror, 

or of threats, or of apprehension short of duress, 

his act may be avoided, for in cases of this sort 

he has no free will, but stands in vinculis.’ 

1 Story, Eq. Jur. 239..." 
Nowhere will the Court find any evidence or testimony which would sup- 
port any such finding of fraud or duress. Particularly it should be noted 
that acts or threats cannot constitute duress unless such acts or threats 
are wrongful. What was it that was said by David Sterling to his father 
which compelled the father, against his will, to sign the power of attor- 
ney? Not only does all the evidence show that the father wanted to sign 
the power of attorney, but there is no evidence that David or anyone 


else committed any wrongful act. 


V. 
The trial court's attitude 


In the trial of this case it will be noted from the record that the 
court below expedited the case; that on many occasions the court stated 


that the only issue was the validity of the power of attorney and the con- 
tract, and suggested that all testimony be limited to that (JA 33). 
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The court also said that it had to pass on the validity of the con- 
tract and power of attorney, and that it was immaterial when the con- 
servator learned about the contract. The court then said: 

"If it is valid, it is valid; if it is not, it is not." 


This clearly indicated to counsel that the court was not concerned with 
the background of the case but was going to try the specific issue. It 
was the opinion of counsel, however, that the background would be im- 
portant in the decision of this case, and the reasons for doing the acts 
should be considered. However, the court was in control of the case 
and counsel was required to conform. Consistently during the trial of 
the case counsel was reminded of the court's strictures. The case was 
tried by the Appellants on the basis that the court would conform to 

its ruling. 


However, the court's decision was predicated, apparently, on 
two items: One, that the son did not testify; and the other, that the 
$57,000.00 was taken in cash and apparently, according to one witness, 
hidden — buried in the ground. It will be noted that this testimony as to 
the alleged location of the property came at the end of the case and after 
the witness had indicated a desire not to state the location of the property, 
and it bore no relation whatever to the power of attorney that David , 
Sterling had. In fact, the court disallowed the question of where the 
property was, based on the stipulations made at the pretrial, and 
specifically ruled that Appellant, Blackwelder, had the money and that 
David Sterling did not. Whether or not the money was buried, as testi- 
fied to, or whether it was invested in real estate in Florida as indicated , 
in the record (JA 83), is a matter of no concern on the very limited 
issue created by the trial court (JA 39). x 


Sometime prior to the hearing of the case at bar, which was on 
January 2, 1957, the same trial court had occasion to consider the 
testimony of psychiatrists who had made examinations after the event 4 
in question. Prior to the correction by this Court of that decision, 





31 


Blunt v. U.S., decided April 18, 1957, Misc. No. 704, the trial court 
apparently was of the opinion that a psychiatrist who did not examine 

at the time of the event could in no way know what the condition was, 
and that any opinion from such a psychiatrist would not be based on fact; 
yet, in our case, this same trial court -- and this was prior to the cor- 
rection by this Court -- reached the exact opposite conclusion -- that 
the opinion of a psychiatrist examining after the event was conclusive 
and that the opinion of the medical doctors, one of whom was the regu- 
lar attending physician, was of no value. This Court has held that the 
opinions of a psychiatrist, where he bases such opinions on fact which 
he himself has observed or facts which are told him, or on hypothetical 
facts presented to him, have value as opinions. This Court has noted 
that such conclusions are not mathematically demonstrable certainties; 


but the unusual feature of this is the inconsistent position adopted by 


the trial court in Blunt, supra, and the case at bar. These inconsistent 


positions were taken by the court prior to the adjudication in Blunt by 
this Court. 


CONCLUSION 


It is respectfully submitted that the cause should be reversed. 


Mark P. Friedlander 


Rm. 502 Hill Building 
839 - 17th Street, N. W. 
Washington 6, D.C. 


Attorney for Appellants. 
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APPENDIX FOR APPELLANT 


209 [Filed October 3, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
LEROY J. BLACKWELDER 


1308 Sixth Street, S. W. 
Washington, D. C. 


Plaintiff, : 
Vv. : Civil Action No. 4006--'56 


JAMES A. CROOKS, Conservator 
of the Estate and Personal 
Welfare of Frederick A. 
Sterling 

925 - 15th Street, N. W. 

Washington, D. C. 


Defendant. : 
COMPLAINT FOR BREACH OF CONTRACT 


1. The Plaintiff is a resident of the District of Columbia and a 
citizen of the United States, and brings this action by his own right. The 
Defendant is the duly appointed conservator, having been appointed by this 
Court on the 17th of September, 1956. This suit involves more than 
$3,000.00 and is for breach of contract. 

2. On the 13th day of August, 1956, the Plaintiff herein entered 
into a contract with FrederickA. Sterling by and through his duly 
authorized attorney-in-fact, under the terms of which contract the said 
Plaintiff was to have the use of the following certificates and shares of 
stock: | 

800 shares of capital stock in Union Carbide and 

Carbon Corp., certificate numbers 712581, 
A119509, and A119511; : 
100 (old) shares of common stock in Union Pac ific 


Railroad Company, certificate number C4499; 
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2 
516 shares of stock in Security-First National 
Bank of Los Angeles, certificate numbers 
B5399, B7603, 4021 and 04565. 

3. That your Plaintiff did obtain possession of said securities 
in accordance with the contract. In the liquidation of the securities it 
was necessary to sell the same in the name of the holder of the securities 
and, although the checks in payment of said stocks and the stocks them- 
selves were in the name of Frederick A. Sterling,they had by the 
agreement made actually come into the possession of and were subject 

to the control of this Plaintiff. 

4. That notwithstanding the obligations of the contract and 
agreement, the Defendant herein wrongfully and without right intercepted 
and took possession of a check in the sum of $12,741.94, which in fact 
was part of the proceeds of the agreement and belonged to this Plaintiff; 
and, in addition to that check, seized by the Defendant, the said 
Defendant seized 516 shares of the Security-First National Bank of Los 
Angeles, the same being Certificates Nos. B5399, B7603, 4021 and 
04565, which are of the value of more than $25, 000. 00. 

5. That the Defendant holds said securities and is exercising 
control and dominion over the same to the exclusion of this Plaintiff. 

6. That at the present moment the price of the Union Carbide and 
Carbon Corporation stock has been reduced and your Plaintiff is entitled 
under the terms of the contract to rebuy said securities at a lower price 
and return the same if he desires. That the refusal to allow him the 
use of this stock is jeopardizing his position in the matter and has 
caused him damage. 

WHEREFORE, Plaintiff demands judgment of the Defendant for 


$12,741.94, and the delivery to this Plaintiff of 516 shares of stock of 
the Security-First National Bank of Los Angeles as described herein; 


or, in the failure to deliver such stock, the value of the same of 
$25,000.00. In addition thereto the Plaintiff demands judgment of the 
Defendant in the sum of $25,000.00 for damages. 


/s/ Leroy J. Blackwelder 
Leroy J. Blackwelder 
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3 
[VERIFICATION ] 





(JURAT ] 


ANSWER TO COMPLAINT 
and 
COUNTER-CLAIM 


First Defense | 

The complaint fails to state a claim upon which relief can be 

granted. : 
Second Defense : 

The jurisdiction of this Court, as alleged in Paragraph 1, is 
admitted; but defendant has no knowledge or information sufficient to 
form a belief as to the truth of the allegation of Paragraph 1 that 
plaintiff is a resident of the District of Columbia; defendant avers that 
he is without knowledge or information sufficient to form a belief as to 
the truth of the allegations of Paragraphs 2 and 6, and of the allegation 
of Paragraph 3 that plaintiff did obtain possession of said securities, 
but admits that certain of the securities were sold by plaintiff and/or 
Patrick David Sterling, son of Frederick A. Sterling; defendant admits 
that as Conservator of the Estate and Personal Welfare of Frederick A. 
Sterling he took possession of the check in the sum of $12,741.94 and 
the 516 shares of Security-First National Bank of Los Angeles, as 
alleged in Paragraph 4, but denies that he did so wrongfully and without 
right as therein alleged; admits the allegations of Paragraph 5; and 
denies each and every other allegation of the complaint, not hereinbefore 


specifically answered. 
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Third Defense 


= ee 


Defendant is the duly appointed, qualified and acting Conservator 
of the Estate and Personal Welfare of Frederick A. Sterling, Civil 
Action No. 3431-'56 in this Court, and all actions of defendant complained 
213 of in the complaint were carried out in discharge of his duties as 


Sle 


such Conservator in collecting and conserving the assets of the estate of 


a! ee 


said Frederick A. Sterling. 
Fourth Defense 
If plaintiff entered into a contract with Frederick A. Sterling as 


a ee ee 


alleged in the complaint, which is denied, such alleged contract is 
invalid and unenforceable because the Power of Attorney of Patrick 
David Sterling, pursuant to which said Patrick David Sterling attempted 
and assumed the right to contract in behalf of Frederick A. Sterling, 
was illegally, unlawfully and fraudulently obtained from said Frederick 


| 
:. 
| 
« 
| 
b> 


A. Sterling on August 10, 1956, by plaintiff in concert with Patrick 
David Sterling and in furtherance of a purpose or scheme common to 
both and in furtherance of their interests as business partners or close 
business associates, in that (1) said alleged power of attorney was 
obtained by the exercise of duress and coercion exerted upon said 
Frederic A. Sterling; (2) said alleged power of attorney was obtained by 
fraud, in that said Frederick A. Sterling was not advised by plaintiff and 
said Patrick David Sterling of their purpose and design to seize and 
control substantially all of the personal assets of said Frederick A. 
Sterling; and (3) said alleged power of attorney was so obtained ata 
time and under such circumstances that said Frederick A. Sterling was 
incapable, by reason of his physical and mental weakness, of entering 
into a valid contract. 
Fifth Defense 

If plaintiff entered into a contract with Frederick A. Sterling as 
alleged in the complaint, which is denied, such alleged contract is 
invalid and unenforceable because Patrick David Sterling who purported 
to enter into said contract in behalf of said Frederick A. Sterling as 
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the latter's attorney-in-fact breached his duty and obligation as agent 
and attorney-in-fact for said Frederick A. Sterling in that in attempting 
to contract with plaintiff said Patrick David Sterling was acting in 
conflict with the interests of his principal in that at that time and for 
some time prior thereto plaintiff and Patrick David Sterling were and 
had been business partners and/or close business associates and said 
Patrick David Sterling had a direct and personal pecuniary interest in 
the subject matter of the alleged contract with the plaintiff, which 
plaintiff knew at the time. 

Sixth Defense 

If plaintiff entered into a contract with Frederick A. Sterling as 
alleged in the complaint, which is denied, no action may be brought to 
enforce the same under the provisions of Title 12, Sec. 302 of the 
District of Columbia Code, 1951 Edition. 

COUNTER-CLAIM 

1. Defendant is the duly appointed, qualified and acting Conservator 
of the Estate and Personal Welfare of Frederick A. Sterling, Civil Action 
No. 3431-'56 in this Court. 

2. That among the assets of said Frederick A. Sterling were 
certain securities, included among those alleged in Paragraph 2 of the 
complaint, namely, 700 shares of capital stock of Union Carbide and 
Carbon Corp. and 100 (old) shares of common stock of Union Pacific 
Railroad Company, which were held by Riggs National Bank (Farmers 
and Mechanics Branch) to secure a collateral note of said Frederick A. 
Sterling for $35,000. That Patrick David Sterling, a son of said 
Frederick A. Sterling, purportedly acting under a Power of Attorney 
executed by said Frederick A. Sterling on August 10, 1956, referred to 
in the complaint and answer herein, gave a written order to said bank 
to sell the aforementioned securities and pay said loan. The net 
proceeds from the sale, after payment of said note and accrued interest, 
amounted to the sum of $57,009. 62 and a Cashier's check in that amount 
was delivered by said bank to said Patrick David Sterling on August 15, 
1956, who, acting with or on behalf of plaintiff, cashed said check and 
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delivered said sum to plaintiff, who converted all of such sum of cash 
to his own use and plaintiff remains in possession or control of the same 
without right. 

3. That at all times referred to herein and for some time prior 
thereto, plaintiff and said Patrick David Sterling were business partners 
or close business associates and acted in connection with the transaction 
referred to in Paragraph 2 hereof, in concert or in furtherance of a 
purpose or scheme common to both and in furtherance of their joint and 
several interests. That in furtherance of such purpose or scheme 
plaintiff and Patrick David Sterling illegally, unlawfully and fraudulently 
obtained the alleged Power of Attorney from Frederick A. Sterling on 
August 10, 1956, as more specifically alleged in the Fourth Defense of 
the Answer herein, which is hereby adopted and incorporated herein by 
reference. 

4. The alleged contract between plaintiff and Frederick A. 
Sterling, referred to in the complaint and answer herein, is invalid and 
unenforceable in that it was entered into between plaintiff and Patrick 
David Sterling, purporting to act under color of said illegal, unlawful and 
fraudulent Power of Attorney, as more fully alleged in Paragraph 3 
hereof, in furtherance of their common purpose and scheme, and is 
invalid and uneforceable for the further reasons more specifically 
alleged in the Fifth and Sixth Defenses of the Answer herein, which are 
hereby adopted and incorporated herein by reference; but notwithstanding 
the invalidity and unenforceability of said alleged contract, plaintiff, in 
reliance thereon as claimed in his complaint, has refused and continues 
to refuse to surrender to defendant either the aforementioned sum of 


$57,009. 62 in cash, or the securities belonging to said Frederick A. 


Sterling heretofore seized by plaintiff and converted to his own use in 


the manner and under the circumstances hereinbefore alleged. 
9. By reason of the aforementioned wrongful conduct of plaintiff, 
defendant, as Conservator of the estate of Frederick A. Sterling, is 


advised and believes and therefore avers that he is entitled to full and 


es Can eee, a = =6— a 


Sa a "ae 
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7 
complete restitution from plaintiff under either of the following alterna- 
tive forms of relief: : 

(1) recovery of the sum of $57,009. 62 in cash heretofore received 
by plaintiff from Patrick David Sterling, together with damages of 
$25,000.00 sustained by the estate of Frederick A. Sterling by reason 
of liability which will be incurred for additional income tax for the 
calendar year 1956 resulting from capital gain realized from the 
wrongful sale of the securities belonging to said Frederick A. Sterling, 
as alleged in Paragraph 2, hereof; or , 

(2) return in kind of the securities wrongfully seized by plaintiff, 
namely, 700 shares of capital stock of Union Carbide and Carbon Cor. 
and 100 (old) shares of common stock of Union Pacific Railroad Company, 
together with such sum in cash as will represent the difference in the fair 
market value of said securities on the date when they were seized by 
plaintiff and converted to his own use, and the date when said securities 
are returned and surrendered to defendant as Conservator, after 
allowance for appropriate credit for the payment of the note of Frederick 
A. Sterling of $35,000.00, with the interest paid thereon. 

WHEREFORE, defendant demands: 

1. Judgment against plaintiff for: 

(1) the sum of $57,009.62, together with interest thereon 
from August 15, 1956, together with damages in the sum of $25,000.00, 
and costs; 

or, in the alternative, 

(2) Delivery forthwith to defendant of 700 shares of capital 
stock of Union Carbide and Carbon Corp. and 100 (old) shares of common 
stock of Union Pacific Railroad Company, together with judgment 
against plaintiff for such sum in cash as represents the difference in 
the fair market value of such securities on August 15, 1956, and on the 
date when same are delivered to defendant, as such date may be fixed 
by this Court in its judgment, less allowance for appropriate credit to 
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plaintiff for the sum of $35,000.00 and interest paid in discharge of 
the note of Frederick A. Sterling to the Riggs National Bank (Farmers 
and Mechanics Branch), together with costs. 

2. For such other, further and different relief as to the Court 

may Seem proper upon the trial of this cause. 

/s/ Justin L. Edgerton 

Justin L. Edgerton 


512 Washington Building 
Washington 5, D. C. 


Attorney for Defendant 


[CERTIFICATE OF SERVICE ] 


[Filed November 9, 1956] 
ANSWER TO COUNTERCLAIM 

The Plaintiff, Leroy J. Blackwelder, for an answer to the 
counterclaim, represents to the Court as follows: 

1. He admits that James A. Crooks was appointed Conservator 
as alleged, and says that such appointment was the result of the 
interference by the youngest child of the family, a girl of twenty-four, 
who employed on her own behalf an attorney to advise her on her own 
affairs. As a result of the activities of counsel so employed certain 
charges were made against Mr. Frederick Sterling and another, and 
certain difficulties arose between the sister and the brothers. The 
sister's side was taken by two cousins in New York who had been 
named as Trustees of the Estate of Mrs. Sterling; and the two cousins, 


the sister, and an uncle sought the appointment of the Conservator over 


the voiced opposition of the two brothers (sons of Frederick Sterling). 


2. The allegations concerning the amount of stock, collateral note, 


and the sale of said stock and the amount realized therefrom are 


, 
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admitted, but the stock was delivered under the terms of an agreement 
made between Frederick Sterling and this Plaintiff, and said agreement 
was executed by one of the sons of Frederick Sterling acting under a 
power of attorney, and your Plaintiff says that both the power of 

attorney and the contract were valid, legal documents, properly 
executed by the parties so signing the same, and all the parties to said 
contract were capable of executing a valid contract. Your plaintiff says 
that he has a right to the funds subject to the terms of the contract, and 
has the right to other stocks, all as set forth in his complaint. 

3. The contract so made was for the benefit of Frederick Sterling 
as well as this Plaintiff, and the relationship between Frederick Sterling 
and this Plaintiff was one of friendship, trust and mutual covenants; and 
the relationship between Patrick David Sterling and this Plaintiff was of 
a business nature, and nothing done by any of the parties referred to 
herein would in any way have made illegal the contract made. 

4. The allegations of paragraph 4 are denied, excepting as 
otherwise admitted. | 

5. The allegations of paragraph 5, being conclusions of the 
pleader, they are not necessary to answer; but if it is necessary to 
answer them, they are denied. | 

Insofar as the income tax is concerned, the action did not 
result in a taxable gain to the estate, as under the terms of the contract 
the stock is to be returned, and any tax to be paid in this regard would 
be against the Plaintiff and not against the estate, but there is no tax 
involved, in any respect, at this point. 

WHEREFORE, Having fully answered, Your Plaintiff prays that 
the counterclaim be dismissed. 


/s/ scale . Blackwelder 
Leroy J. Blackwelder 


[VERIFICATION ] 
[CERTIFICATE OF SERVICE] 


10 
OPINION OF THE COURT 
THE COURT: The Court considers two elements very 
significant in this case. One is that P David Sterling, the son to whom 


the power of attorney was made, did not testify and no explanation for 


his failure to do so has been adduced. The other circumstance that the 
Court considers of great significance is the fact that the proceeds of 

the sale of part of the stock, amounting to over $57,000, were taken 

by the plaintiff in currency, instead of being deposited in a bank account, 
and according to his story are buried in a safe, which in turn is buried 
in the ground in the Everglades in Florida, and according to his story 
no one except himself is in a position to locate the safe. 

The Court finds as a fact that Frederick A. Sterling was mentally 
incompetent to execute the power of attorney, and in this connection 
the Court notes that the only psychiatric testimony is given by Doctor 
Cavanagh, the other medical testimony being given by general 
practitioners. Dr Cavanagh's testimony, who expressed the opinion 
that Frederic«x A. Sterling was mentally incompetent to execute the 
power of attorney, is supported by the weight of the law testimony. 

The Court further finds as a fact that execution of the power of 
attorney was obtained by fraud. 

The Court further finds that the defense that the contract, 
executed on the basis of the power of attorney, is illegal in that the 
attorney in fact had a pecuniary interest in the contract, has not been 
established. 

In view of the foregoing findings of fact, the Court concludes as 
a matter of law that the plaintiff's complaint in Civil Action No. 4006-56 
should be dismissed and that the defendant is entitled to judgment 
against the plaintiff on his counterclaim. 

The Court further concludes that in Civil Action No. 3431-56 the 
petitioner, the conservator, is entitled to an order requiring Patrick 
David Sterling to turn over to the conservator the sum of $57,009. 62 
and the contents of the safe deposit box of Frederick A. Sterling in the 
Riggs National Bank. 
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The judgment for $57,009.62 should run both as against the 
plaintiff and as against Patrick David Sterling in the consolidated case. 
The transcript of this decision will take the place of formal 
findings of fact and conclusions of law as permitted by the rules. 

Counsel may submit a proposed form of judgment. 
Costs are awarded to the prevailing parties. : 


[Filed January 9, 1957] 
JUDGMENT 


This cause, heretofore consolidated for trial with the hearing on 
the Rule To Show Cause, issued against Patrick David Sterling in Civil 
Action No. 3431-56, having come on for trial, and upon consideration 
thereof and of the evidence adduced in open Court by the parties hereto 
and of the argument of counsel, and the Court having made its findings 
of facts and conclusions of law herein, it is, by the Court, this 9 day of 
January, 1957, ! 

ADJUDGED: 


1. That the complaint be and the same hereby is dismissed with 


prejudice. 

2. That defendant, James A. Crooks, conservator of the estate 
and personal welfare of Frederick A. Sterling, recover from the 
plaintiff, Leroy J. Blackwelder, on the counterclaim, the sum of 
$57,009. 62, together with interest thereon from August 15, 1956, and 
costs as taxed by the Clerk, and defendant shall have execution thereof. 

3. That the plaintiff, Leroy J. Blackwelder, hereby is directed 
to and shall pay over to defendant, James A. Crooks, conservator of 
the estate and personal welfare of Frederick A. Sterling, or into the 
Registry of the Court, on or before the 22nd day of January, 1957, the 
sum of $57,009.62, together with interest thereon from August 15, 
1956, and costs as may be taxed by the Clerk. : 
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4. That defendant James A. Crooks, as such Conservator, may 


hereafter apply to this Court for further relief with respect to income 
tax liability of the Estate of Frederick A. Sterling resulting from the 
transactions which are the subject of this action and the Court hereby 
reserves jurisdiction of this cause for this purpose. : 


/s/ Alexander Holtzoff 
JUDGE 


222 [CERTIFICATE OF SERVICE ] 


223 [Filed February 5, 1957] 
NOTICE OF APPEAL | 
Notice is hereby given this 5 day of February, 1957, that | 
Leroy J. Blackwelder hereby appeals to the United States Court of | 
Appeals for the District of Columbia from the judgment of this Court 





entered on the 9th day of January, 1957, in favor of James A. Crooks, . 
Conservator of the Estate and Personal Welfare of Frederick A. 
Sterling said Leroy J. Blackwelder. 


/s/ Mark P. Friedlander 
Mark P. Friedlander, Attorney for 7 
Leroy J. Blackwelder 


[CERTIFICATE OF SERVICE] 





234 [Filed September 20, 1956] 
PETITION FOR RULE TO SHOW CAUSE 

The petition of James A. Crooks, for rule to show cause, 
respectfully shows to this Court as follows: 

1. That he is the duly appointed, qualified and acting conservator 
of the estate and personal welfare of Frederick A. Sterling. 

2. That among the assets of said Frederick A. Sterling were 
certain securities held by Riggs National Bank (Farmers and Mechanics 








235 


13 
Branch) to secure a collateral note of said ward for $35,000.00. That 
one Patrick David Sterling, a son of said ward, purportedly acting 
under a Power of Attorney executed by said ward on August 10, 1956, 
gave a written order to said bank to sell said securities and pay said 
loan. The net proceeds from the sale after payment of said note and 
accrued interest, amounted to the sum of $57,009. 62 and a Cashier's check 
for that amount was delivered to said Patrick David Sterling on August 15, 
1956. Said Patrick David Sterling cashed said check and has appropriated 
the said sum to his own use. 

3. That, in addition to the aforesaid cash, Patrick David Sterling 
removed the contents of the safe deposit box of Frederick A. Sterling in 
said Riggs National Bank on or about August 13, 1956. Said Patrick 
David Sterling has continuously refused to turn over to this conservator 
the said cash money and the contents of said safe deposit box although 
demand has been made upon him and this petitioner believes that he has 
converted said cash and other assets of Frederick A. Sterling to his 
own use. : 

4, That this conservator believes that the said Patrick David 
Sterling continues to hold and control the aforesaid cash money and 
other assets of Frederick A. Sterling and if he is not promptly required 
to turn over the same to this conservator will diss ipate and misap- 
propriate the same. : 

5. This conservator believes that the unusual circumstances set 
forth herein form a proper basis for the Court to require the said 
Patrick David Sterling to show cause why an order should not be entered 
herein requiring him to turn over to this conservator the sum of 
$57,009.62, cash, and other contents, unknown to this petitioner, of 
the safe deposit box of Frederick A. Sterling, and for such further 
proceedings as will assure the recovery of the said cash money and 
other assets all of which is necessary for the maintenance and care of 


said Frederick A. Sterling and the preservation of his estate. 
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WHEREFORE, the premises considered, said petitioner prays: 
1. That a rule to show cause issue herein to Patrick David 


Sterling directing and requiring him to show cause on a day certain why 
he should not be required to turn over and deliver to this conservator 
the sum of $57,009.62, cash, and the contents of the safe deposit box 
of Frederick A. Sterling. 

2. That upon failure of Patrick David Sterling to deliver to the 
conservator the sum of $57,009.62, a judgment for said amount, with 
interest, be entered herein against Patrick David Sterling. 

3. That the Court grant such other and further relief as the 
nature of the case may require. 


/s/ James A. Crooks 
925 - 15th Street, N. W. 


[VERIFICATION] 


[Filed September 20, 1956] 
RULE TO SHOW CAUSE 

Upon consideration of the verified petition of James A. Crooks, 
conservator of the estate and the personal welfare of Frederick A. 
Sterling, and for good cause shown arising from unusual circumstances, 
it is by the Court this 20th day of September, 1956. 

ADJUDGED and ORDERED that Patrick David Sterling be and he 
hereby is directed to appear before the Judge holding a Motions Court 
in said Courthouse at 10 A. M. on the 3rd day of October, 1956, and 
show cause, if any he has, why the Court should not pass an Order 
herein directing and requiring the said Patrick David Sterling to turn 
over and deliver to James A. Crooks, conservator of the estate and 
the personal welfare of Frederick A. Sterling, the sum of $57,009. 62, 
cash, and the contents of the safe deposit box of Frederick A. Sterling 
in Riggs National Bank. 


/s/ F. Dickinson Letts 
Judge 








« 
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237 [Filed October 3, 1956] 
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ANSWER OF PATRICK DAVID STERLING TO 
PETITION FOR RULE TO SHOW CAUSE 


The answer of Patrick David Sterling, Respondent, to the petition 
for rule to show cause, and the rule to show cause, represents to the 
Court as follows: 

1. That he is one of the sons of Frederick A. Sterling and that the 
other two children of the said adult ward are Respondent's brother, 

John R. W. Sterling, and his sister, M. Frederica Sterling. That the 
sister is the youngest in the family, being only twenty-four years of age. 

2. That the relationship of the parties who seem to be interested 
in the original petition and in the appointment of a conservator are as 
indicated in the original petition. 

3. That your Respondent has had a very fine relationship with 
his father, his brother and, insofar as he knows, with his sister. That 
among the people he has dealt with over the past Seven years and with 
whom his father has dealt, is one Leroy J. Blackwelder. 

4. That during August of 1956 Frederick A. Sterling, the father 
of the Respondent, was of sound mind and understanding, although 
eighty years old, and had never been thought to be and is not now thought 
to be of questioned mentality. That Frederick A. Sterling has been 
treated by a regular family physician for some period of time due to 
his physical illnesses, and during August of 1956 the regular, attending 

physician was away on his vacation and, subject to call, was an 
associate of said physician. That Dr. John R. Cavanagh, whose name 
appears in paragraph 12 of the report of the guardian ad litem, was 
never the physician of the father of your Respondent and is unknown to 
Respondent, and if he has examined Frederick A. Sterling it has been 
at the request of others than Frederick A. Sterling. 

5. During August of 1956 Frederica Sterling, the daughter, had 
obtained some deputy agreement to enter the safe deposit box of her 
father and had obtained the keys to said box. 
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6. That at this time there was pending in the Probate Court the 
estate of Respondent's mother in which he has a substantial interest, 
and the estate was being handled by a very well known member of the 
bar, an outstanding lawyer, one Samuel Beach, Esq. Mr. Beach had 
been handling this estate for some years and an attorney named Frank 
J. Whalen, Jr., in company with the daughter Frederica did enter into 
the safe deposit box of Frederick A. Sterling for purposes or reasons 
unknown to Respondent; but it became the desire of Frederick A. Sterling 
that the power of attorney thus misused by Frederica should be cancelled, 
and the said Frederick A. Sterling did in writing so cancel the right of 
his daughter to enter the safe deposit box, and did in writing demand that 
the said daughter deliver the keys to the safe deposit box to this Respondent; 
and at about that time this Respondent received a power of attorney duly 
executed by his father, signed in the presence of two witnesses and duly 
notarized. 

7. That the daughter Frederica, upon learning of this situation, 
either left the city or pretended that she was not in the city so that the 
keys to the safe deposit box could not be obtained by this Respondent. 

8. Because your Respondent had been delegated to enter into a 
contract with the said Leroy J. Blackwelder for the delivery to the said 
Blackwelder of certain shares of stock owned by Frederick A. Sterling, 
which lending of the securities was to be under certain terms and 
conditions, it was necessary that your Respondent enter the safe 
deposit box. The situation was made known to the bank in which the 
safe deposit box was located, and it required, before it would allow the 
box to be drilled, that it have medical evidence that at the time of the 
execution of the papers referred to herein that Frederick A. Sterling 
was of sound mind. The bank had no question about his soundness of 


mind, but what it wanted was something in writing from the regular 


physician or his associate to support the bank's position that the power 
of attorney to this Respondent could not at a later date be held bad for 
mental incapacity. 
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9. Thereupon, as a result of the bank's request, the associate 
of the regular physician for Frederick A. Sterling carefully examined 
him on three occasions, and verified from Mr. Sterling's own lips the 
deal contemplated and his desire that this Respondent take care of his 
matters. This report of the doctor appears in writing in the records 
of the bank where the safe deposit box was located. 

10. It was after the receipt of such proof that the bank drilled 
the box and delivered the contents of said box to this Respondent. 

11. In the box were the following items which were to be delivered 
to the said Leroy J. Blackwelder and which were delivered to him: 

800 shares of capital stock in Union Carbide and Carbon 

Corp. , certificate numbers 712581, A119509, and 
A1i19511; 
100 (old) shares of common stock in Union Pacific 
Railroad Company, certificate number C4499; 
516 shares of stock in Security- First National Bank of 
Los Angeles, certificate numbers B5399, B7603, 
4021 and 04565. 
The remainder of the items in the safe deposit box are on a schedule 
attached hereto and prayed to be read as a part hereof. 

12. The delivery of the items above set forth was intercepted, 
so to speak, by the action of the daughter, Frederica, and the other 
relatives mentioned in the original petition, but insofar as the two sons 
are concerned -- that is to say, your Respondent and John R. W. Sterling 

-- they do not desire that the deal made by their father be 
intercepted or interrupted, as they are quite certain that it is to his 
best interest and the best interest of any estate that he might have, that 
this deal be carried out. That John R. W. Sterling is not in sympathy 
with the actions herein of his sister, his uncle who is eighty-two years 
old, and the cousins who are non-residents and who do not know the 
situation, as is more clearly indicated by the little statement attached 
hereto in photostatic form from John R. W.Sterling, in which he 
states that he has knowledge of the fact that his father gave a power of 
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attorney to his brother, Patrick David Sterling; and John R. W. Sterling 
further states that he approves of the things and actions which his 
brother may do under said power of attorney. 

13. If it is true that Frederick A. Sterling has very little time 
left in this world and is about to depart this life, the Court should know ; 
that under the Will of Frederick A. Sterling each child is to share 
equally, unless during a recent period a new Will has been procured by 
Frederica in which she would fare better. Respondent does not charge 
that this has been done, but only that if it has not been done that each 
of the children will share equally in the estate and that insofar as any 
interest that Frederica may have, this Respondent is ready, willing 
and able to give security to her in a proper form that nothing that has 
been done by him or will be done by him will adversely affect her in- 
terest in this estate. This offer is not made because of any improper 
actions on the part of the Respondent but only because of the terrific 
unnecessary expense that is now involved in these proceedings. A 


a 


perfect example of this is the fact that within a few days after the 


proceedings were started a $500.00 fee was authorized to a Mr. Carey 


who is unknown to Respondent and whose services although provided 
for by the Court were, in the judgment of Respondent, totally unnecessary v 
and a waste of money. 
14. Your Respondent is further advised that Mr. Whalen, who 
seems to have instituted all these proceedings, will no doubt expect a 
very large fee, all of which will deplete the estate. 
15. Your Kespondent further says that there has been filed or will 


be filed in this Court a suit by the said Leroy J. Blackwelder to enforce 


the terms of an agreement made with Frederick A. Sterling, through 
this Respondent as authorized agent. That in said suit the issue may 
be the validity of this contract, and your Respondent believes that it 
will be better to try that issue in that proceeding than to try it here. 
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16. Further answering the petition, your Respondent says that 
there is no provision in Section 21-501 et seq. for any summary 
proceedings, and the rule to show cause which seeks affirmative 
judgment against this Respondent would be a summary proceeding for 
which no provision in law is apparent. Not only do the facts prevent 
such a summary judgment, but the lack of a provision in law will 
prevent the same. 3 

17. The other reason, technical in nature, which should prevent 
this Court from enforcing the rule to show cause, is that the service 
on this Respondent was of the rule and without a petition, which does 
not comply with any reasonable regulations, legal or otherwise. 

Having fully answered the rule to show cause and the petition 
upon which it was based, your Respondent prays that the rule be 
discharged. i 


/s/ Patrick David Sterling 
Patrick David Sterling 3 


[VERIFICATION ] 
[CERTIFICATE OF SERVICE ] 


[Filed January 9, 1957] 
ORDER ON RULE TO SHOW CAUSE 

This cause having come on for hearing on the Rule to Show Cause 
issued herein against Patrick David Sterling on September 20, 1956, 
and upon consideration thereof and of the evidence adduced in open Court 
by the parties hereto and of the argument of counsel and the Court 
having made its finding of facts and conclusions of law it is, by the 
Court, this 9 day of January, 1957, : 

ORDERED: 

1. That judgment be and hereby is entered in favor of James A. 
Crooks, conservator of the estate and personal welfare of Frederick 
A. Sterling, against Patrick David Sterling in the sum of $57, 009. 62, 
together with interest thereon from August 15, 1956. 
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2. That Patrick David Sterling be and he hereby is directed to 
pay over to James A. Crooks, conservator of the estate and personal 
welfare of Frederick A. Sterling, or into the Registry of the Court, on 
or before the 22d day of January, 1957, the sum of $57, 009. 62, 
together with interest thereon from August 15, 1956, and said Patrick 
David Sterling be and he hereby is directed to deliver to said James A. 
Crooks, conservator of the estate and personal welfare of Frederick 
A. Sterling, the contents of the safe deposit box of Frederick A. Sterling 
in the Riggs National Bank not heretofore delivered to such conservator. 


/s/ Alexander Holtzoff 
JUDGE 


[CERTIFICATE OF SERVICE] 


{Filed February 5, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 5 day of February, 1957, that 


P. David Sterling hereby appeals to the United States Court of Appeals 


for the District of Columbia from the judgment of this Court entered on 
the 9th day of January, 1957, in favor of James A. Crooks, Conservator 


of the Estate and Personal Welfare of Frederick A. Sterling against 


said P. David Sterling. 


/s/ Mark P. Friedlander 
Mark P. Friedlander, Attorney for 
P. David Sterling 


[CERTIFICATE OF SERVICE] 
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BLACKWELDER'S EXHIBIT NO. 1 


Frederick A. Sterling 
3260 Prospect Avenue, N. W. 
Washington 7, D. C. 


March 19, 1956. 

Dear David; 
I have your letter of the 15th which arrived this morning giving mostly 
your reasons for accepting the offer to sell your land at a profit. 
It seems to me your reasons are compelling and need no explanation. 
You need not have any fear that I am dictating your policies. I think 
that you and Leroy have done a very good job. 
Sam has never had any influence in the distribution of money from your 
mother’s or my estate nor will he in the future. I have nothing but 
praise for your financial conduct of affairs. 
I think that you can pretty well count on Frederica's coming down to 
visit you for a few days. 
My best love to Betsy and a kiss for each of the boys. 
The Cleveland affair has not changed. 

Love, 
FAS:fs /s/ Daddy 


BLACKWELDER'S EXHIBIT NO. 2 
August 11, 1956 
Dear Frederica, 
I have given David permission to open my safe deposit box at 
Riggs Bank in Georgetown. Please give him the key or go along 
and open the box for him. 
I have given David authorization to handle my business affairs 
and I want you to cooperate with David and Leroy as I have 


complete faith and confidence in both of them. 


/s/ F. A. Sterling 
Frederick A. Sterling 
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BLACKWELDER'S EXHIBIT NO. 3 
AGREEMENT 

This agreement is between P. David Sterling as attorney-in-fact 
for Frederick A. Sterling and Leroy J. Blackwelder. 

1. P. David Sterling as attorney-in-fact and representative of 
Frederick A. Sterling agrees to deliver to Leroy J. Blackwelder the 
following property: 

800 shares of capital stock in Union Carbide and Carbon 

Corp. certificate numbers 712581, A119509, A119511; 
100 (old) shares of common stock in Union Pacific Railroad 
Company, certificate number C4499; 

516 shares of stock in Security-First National Bank of 
Los Angeles, certificate numbers B5399, B7603, 
4021 and 04565. 

2. Leroy J. Blackwelder will sell this stock short and will have 
the use of the proceeds from the sale for a period of five (5) years 
from this date. During this period, Leroy J. Blackwelder will pay to 
P. David Sterling, for the benefit of Frederick A. Sterling or his 
estate, an amount equal to any dividends declared and paid by these 
companies on this stock. Also, for the use of the proceeds from the 
sale of this stock, Leroy J. Blackwelder will pay to P. David Sterling, 
as representative of Frederick A. Sterling or to his estate, the sum of 
$6,000.00 per year, payable on August 13th of each year. Leroy J. 
Blackwelder will have the right to cover this short sale at any time. 

3. At the end of five (5) years from this date, Leroy J. Blackwelder 
will turn over to P. David Sterling, as representative of Frederick A. 
Sterling or to the estate of Frederick A. Sterling, 

800 shared of capital stock in Union Carbide and 

Carbon Corp. ; 
100 (old) shared of common stock in Union Pacific 
Railroad Company; and 
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516 shares of stock in Security-First National - 


of Los Angeles, 
in full and final payment of this stock loan. He shall have the privilege 
of terminating this stock loan at any time prior to five years by 
returning stock certificates representing these seas as mentioned 
above. 
Dated August 13, 1956. 


/s/ Leroy J. Blackwelder 
/s/ P. David Sterling — 


BLACKWELDER'S EXHIBIT NO. 4 
POWER OF ATTORNEY , 

KNOW ALL MEN BY THESE PRESENTS That I, FREDERICK A. 
STERLING, of the City of Washington, District of Columbia, hereby 
appoint my son, Patrick David Sterling, also of the City of Washington, 
District of Columbia, my true and lawful attorney to act in, manage, 
and conduct all my affairs, and for that purpose in my name and on my 
behalf to do and execute all or any of the following acts, deeds and things, 
that is to say: : 

1. To ask, demand, sue for, recover, and receive all sums of 
money, debts, dues, goods, wares, merchandise, chattels, effects, 
and things of whatsoever nature or description which now are or here- 
after shall be or become due, owing, payable, or belonging to me in 
or by any right, title, ways, or means howsoever, and upon receipt 
thereof or of any part thereof to make, sign, execute, and deliver such 
receipts, releases, or other discharges for the same respectively 
as he shall think fit or be advised. | 

2. To settle any account or reckoning whatsoever wherein I 
now am or at any time hereafter shall be in any wise interested or 
concerned with any person whomsoever, and to pay or receive the 


balance thereof as the case may require. 
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3. To receive every sum of money which now is or hereafter 
shall be due or belonging to me upon the security or by virtue of any 
mortgage or deed of trust and on receipt of the full amount secured 
thereby to execute a good and sufficient release or other discharge of 
such mortgage or deed of trust by deed or otherwise. 

4. To compound with or make allowances to any person for or in 
respect to any debt or demand whatsoever which now is or shall at any 
time hereafter become due and payable to me, and to take and receive 
any composition or dividend thereof or thereupon, and to give releases 
or other discharges for the whole of such debts or demands, or to 

settle, compromise, or submit to arbitration every such debt or 
demand and every other right, matter, and thing due to or concerning 
me as my attorney Shall think best, and for that purpose to enter into 
and execute and deliver such bonds of arbitration or other instruments 
as my attorney may deem advisable in the premises. 

5. To commence, prosecute, discontinue, or defend all actions 
or other legal proceedings touching my estate or any part thereof, or 
touching any matter in which I or my estate may be in any wise 
concerned. 

6. To enter into and upon all and singular my real estate, and to 
let, manage, and improve the same or any part thereof, and to repair 
or otherwise improve or alter, and to insure any buildings thereon. 

7. To contract with any person for leasing for such periods, at 
such rents and subject to such conditions as my attorney shall see fit, 
all or any of my said real estate, and any such person to let into 
possession thereof, and to execute all such leases and contracts as 


shall be necessary or proper in that behalf, and to give notice to quit 


to any tenant or occupier thereof, and to receive and recover from all 
tenants and occupiers thereof or of any part thereof all rents, arrears 

of rent, and sums of money which now are or shall hereafter become 

due and payable in respect thereof, and also on nonpayment thereof or 

of any part thereof to take all necessary or proper means and proceedings 
for determining the tenancy or occupation of such tenants or occupiers, 
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and for ejecting the tenants or occupiers and recovering the possession 
thereof. 

8. To sell, either at public or private sale, or exchange any 
part or parts of my real estate or personal property for such con- 
sideration and upon such terms as my attorney shall think fit, and to 
execute and deliver good and sufficient deed or other instruments for 
the conveyance or transfer of the same, with such covenants of 

warranty or otherwise as my attorney shall see fit, and to give 
good and effectual receipts for all or any part of the purchase price or 
other consideration. 2 

9. To deposit any moneys which may come to his hands as such 
attorney with any bank or banker or other person, either in my or his 
own name, and any of such money or any other money to which I am 
entitled which now is or shall be so deposited to withdraw, and either 
employ as he shall think fit in the payment of any debts, or interest, 
payable by me, or taxes, assessments, insurance, and expenses due 
and payable or to become due and payable on account of my real estate 
and personal estate, or in or about any of the purposes herein mentioned, 
or otherwise for my use and benefit, or to invest in my or his own name 
in any stocks, shares, bonds, securities or other porperty, real or 
personal, as he may think proper, and to receive and give receipts for 
any income or dividend arising from such investments, and all and any 
such investments or other investments to vary or dispose of for my use 
and benefit as he may think fit. | 

10. To borrow any sum or sums of money on such terms and 
with such security, whether real or personal property, as my attorney 
may think fit, and for that purpose to execute all promissory notes, 
bonds, mortgages, and other instruments which may be necesSary or 
proper. , 

11. To engage, employ, and dismiss any agents, clerks, servants, 
or other persons in and about the performance of these presents as my 
attorney shall think fit. | 
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12. To vote at the meetings of stockholders or other meetings of 
any corporation or company, or otherwise to act as my attorney or proxy 
in respect of any stocks, shares, or other instruments now or hereafter 
held by me therein, and for that purpose to execute any proxies or 
other instruments. 

13. To exercise any powers and any duties vested in me, whether 
solely or jointly, with any other or others as executor, administrator, 
or trustee or in any other fiduciary capacity, so far as such power or 
duty is capable of being validly delegated. 

14. For all or any of the purposes of these presents to enter into 
and sign, seal, execute, acknowledge, and delivery any contracts, deeds, 
or other instruments whatsoever, and to draw, accept, make, indorse, 
discount, or otherwise deal with any bills of exchange, checks, promis- 
sory notes, or other commercial or mercantile instruments. 

15. In general to do all other acts, deeds, matters, and things 
whatsoever in or about my estate, property, and affairs, or to concur 
with persons jointly interested with myself therein in doing all acts, 
deeds, matters, and things herein, either particularly or generally 
described, as fully and effectually to all intents and purposes as I could 
do in my own proper person if personally present. 


16. To substitute and appoint in his place and stead (on such terms 


and at such salary or compensation as he shall think fit) one or more 
attorney or attorneys to exercise for me as my attorney or attorneys 
any or all of the powers and authorities hereby conferred, and to revoke 
any such appointment from time to time, and to substitute or appoint 
any other or others in the place of such attorney or attorneys as he, 
the said Patrick David Sterling, shall from time to time think fit. 

17. And whereas, I, the said Frederick A. Sterling, am desirous 
of providing for the event of the said Patrick David Sterling's dying, or 
becoming incapable of acting, or refusing to act, and have requested 
Leroy J. Blackwelder of Sterling, Virginia, to act for me in any of the 
events aforesaid, and he has consented so to do: 
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Now therefore, I hereby appoint the said Leroy ‘J . Blackwelder my 
true and lawful attorney from and immediately after the happening of 
either or any of the said events to act in and manage all my affairs in 
the same manner in all respects as the said Patrick David Sterling 
could have done; and I accordingly grant to and vest in the said Leroy J. 
Blackwelder as and from the date of such event all and every the same 
powers and authorities in or concerning the premises in all things as 
are hereinbefore granted to or vested in the said Patrick David Sterling 

and as if the name of the said Leroy J. Blackwelder had through- 
out these presents been inserted instead of the name of the said Patrick 
David Sterling. : 

18. And I, the said Frederick A. Sterling, hereby ratify and 
confirm and promise at all times to ratify and confirm all and whatso- 
ever my attorney, whether the said Patrick David Sterling or the said 
Leroy J. Blackwelder, or any attorney by either hereunder substituted, 
shall lawfully do or cause to be done in and about the premises by 
virtue of these presents, including anything which shall be done between 
the revocation of these presents by my death or in any other manner and 
notice of such revocation reaching my attorney; and I hereby declare 
that as against me and all persons claiming under me everything which 
my attorney shall do or cause to be done in pursuance hereof after such 
revocation as aforesaid shall be valid and effectual in favor of any 


person claiming the benefit thereof who before the doing thereof shall 


not have had notice of such revocation. | 

IN WITNESS WHEREOF, I have hereunto set my hand and seal, 
the 10th day of August, 1956. | 
IN THE PRESENCE OF: /s/ Frederick A. Sterling 
/s/ Sarah F. Gardiner Frederick A. Sterling 
/s/ King Bryant : (SEAL) 
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DISTRICT OF COLUMBIA, ss: 
I, Marvin Worrell, a Notary Public in and for the District of 
Columbia aforesaid, do hereby certify that Frederick A. Sterling, 
party to a certain Power of Attorney bearing date the 10th day of 


August, 1956, and hereto annexed, personally appeared before me in 
the said District of Columbia aforesaid, the said Frederick A. Sterling, 


being personally well known to me as the person who executed the said 
Power of Attorney and then and there acknowledged the same to be his 
act and deed. 

GIVEN under my hand and seal this 10th day of August, 1956. 


/s/ Marvin Worrell 
Notary Public, D. C. 


District of Columbia, City of Washington. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed March 12, 1957] | 
Washington, D. C., 
Wednesday, January 2, 1957. 
The above entitled case came on for trial at 2:00 o'clock p.m., 
on Wednesday, January 2, 1957, *** 
* aK ok aK . * * 
BEFORE: 
HONORABLE ALEXANDER HOLTZOFF, Judge of the United States 
District Court for the District of Columbia. 
a * * * 7 x 
LEROY J. BLACKWELDER _ 
the plaintiff herein, was called as a witness in his own behalf and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. FRIEDLANDER: | 
* * * * * * 


Q. Will you state your full name, sir? A. Leroy J. Blackwelder. 
* * * * 3 * 


MR. FRIEDLANDER: I offer in evidence the power of attorney which 
has been marked at Pretrial No. 2. 

THE COURT: Very well. It may be admitted. 

* * * ae ok * 

BY MR. FRIEDLANDER: , 

Q. I show you an agreement, marked as Pretrial Exhibit 1, and 
ask you if that bears your signature? A. Yes, it does. 

Q. And who else signed that paper? A. P. David Sterling. 

x * x * = 53 

MR. FRIEDLANDER: We offer in evidence the document, which 
was marked at Pretrial as Exhibit 1. 


THE COURT: Well, I do not think it makes any difference whether 
it is a carbon copy or the original, so long as there is an original signa- 
ture on it. It may be admitted. : 
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cad * 
BY MR. FRIEDLANDER: 

Q. Mr. Blackwelder, after that contract was executed, the one I 
last showed you, did you have occasion to acquire or obtain from David 
Sterling, or P. David Sterling, certain of the stocks listed in that con- 
tract? A. Yes, I did. 

Q. And where did that delivery take place? 

* * * * * * 

Q. In what place? A. At the Riggs Bank in Georgetown, Far- 
mers and Mechanics Branch. 

BY THE COURT: 

Q. Was that on the day that the contract was signed or thereafter, 
if you recall? A. I think it was the same day or the next day there- 

after, or the day before; anyway, it was right there, within 24 hours 
of that time, I would say, or 48. 

Q. And did there come a time when certain other securities were 
handed you for disposition under the contract? A. Yes, as I remember, 
I received all those securities. 

Q. Listed in the contract? A. I think so. 

Q. You mean all the securities called for in the contract? A. With 


the exception of there was a split in Union Pacific stock, and I received 


100 shares, old shares, but the new shares I never did receive. 

* * * x * x 

Q. lIunderstand, but the Court's question to you was: Did you re- 
ceive all of the securities listed in the agreement, which has been marked 
in evidence as Plaintiff's Exhibit1? A. I believe I did; yes. 

MR. FRIEDLANDER: I have no further questions of the witness, 
Your Honor. 

THE COURT: Any cross examination? 

MR. EDGERTON: Yes, Your Honor. Of course, we have extensive 
examination with respect to all the matters of the defense. Do you want 
me to go into that? 

THE COURT: No, the cross examination has to be confined to the 
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scope of the direct, and if you desire to interrogate this witness about 
any other matters that are relevant to the issues of this case, you have to 
call him in your case as your own witness. 

MR. EDGERTON: To go into the matters of duress, and the mat- 
ters of the execution of the contract. I have no questions. 

* * * * * * 

MR. FRIEDLANDER: I take it that the stipulations at pretrial cover 
the interception and taking by Mr. Crooks of the stock which we claim, 
and the moneys. I think they admit that. 

THE COURT: I think the pretrial stipulation admits that the con- 
servator now has possession of the stocks, or the proceeds of some of 
them. 

MR. EDGERTON: He has the 516 shares of the Security First Na- 
tional Bank referred to; that is all. 

THE COURT: What about the 800 shares of capital stock of Union 
Carbide and Carbon? 

MR. EDGERTON: 700 shares were sold, Your Honor, by order 

of Patrick David Sterling in payment of the note that Mr. Sterling 
had at the Riggs National Bank. 

THE COURT: Is that represented by the $12, 000 item? 

MR. EDGERTON: 100 shares of that is. 

THE COURT: And that is in the possession of the defendant also? 

MR. EDGERTON: Yes; the proceeds of 100 shares is in the pos- 
session of the defendant. The 700 shares were sold and 100 shares of the 
common stock of Union Pacific also were sold. Mr. Crooks does not 
have either of those. 

THE COURT: Well, now, who has the 700 shares? 

MR. EDGERTON: Well, the net amount there, Your Honor, is 
represented in this sum of $57,000 that were claimed by the plaintiff. 

THE COURT: That is in possession of the defendant? 

MR. FRIEDLANDER: On that we are agreed. 

THE COURT: All those items have been stipulated then? Very 
well. 
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MR. FRIEDLANDER: We rest, Your Honor. 

* x * * * * 

MR. EDGERTON: I would like to call Mr. Smith of the Riggs 
National Bank. 

* * * * * * 

MR. EDGERTON: Do you have your file here, Mr. Smith? 

MR. SMITH: Yes, sir. | 

MR. EDGERTON: Will you remove from the file the transactions 
with reference to the sale of the securities of Frederick A. Sterling pur- 
suant to the order of Patrick David Sterling? 

7K %E * aK x ; * 

MR. EDGERTON: Your Honor, we would like to offer this file 
identified by Mr. Smith. There are a number of documents clipped 

together with paper clips but for purposes of facility may they all 
be marked as one exhibit? 

THE COURT: Yes. Whatisit? State on the record what it is. 


MR. EDGERTON: This is the file portions of the original file of 
the Riggs National Bank, Farmers and Mechanics Branch with reference 


to the sale of certain securities owned by Frederick A. Sterling, and 
pledged as collateral to the Riggs National Bank for the demand notes 
which Frederick A. Sterling gave the Riggs National Bank for $35, 000. 

THE COURT: It may be admitted as a single exhibit. 

* cd * oe aK * 

MR. EDGERTON: Mr. Smith, do you have also in your file a 
record of the entries into the box of Frederick A. Sterling in the Farmers 
and Mechanics Branch of the Riggs National Bank? 

"MR. SMITH: Yes. 

MR. EDGERTON: We would like to offer the card entry, the card 
records of the entries into the safe deposit box, showing the dates and the 
safe deposit agreement in the bank, which is part of the record. 

* * * * * * 

MR. EDGERTON: Yes, sir, it does, but it relates to both cases, 
but primarily to the rule to show cause. May this be marked as 
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Defendant's Exhibit 2? 
THE COURT: They may be admitted. 
* * * * 
JAMES A. CROOKS | 
the defendant herein, was called as a witness in his own behalf and, 
being previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. EDGERTON: : 
Q. Will you state your name, please? A. James A. Crooks. 
Q. And you are a member of the Bar of this Court? A. Yes, 


Q. Are you the same James A. Crooks who was acting conservator 
of the estate of Frederick A. Sterling under aes of this Court? 
A. Iam. 

* * * 3 * 

Q. Did you have any prior knowledge of any of the parties to this 
suit or to the conservatorship proceeding prior to your appointment? 

A. No, I did not. : 

* * * * * * 

THE COURT: The specific issues the Court has to determine is 
the validity of the power of attorney and of the contract, and I suggest 
that you limit your testimony to that proposition. , 

BY MR. EDGERTON: 

Q. Mr. Crooks, will you state the first occasion when you saw Mr. 
Frederick A. Sterling following your appointment? : A. It was about a 
week after I qualified. I would say about the 27th of August. 

* * * * i om * 

A. No, I wish to correct my testimony. That is wrong. It was 
Thursday the 21st -- the 23rd of August. 

Q. Where did you see him? A. At his home. 

Q. Will you explain the circumstances under which you saw him, 
that is, where he was in the home? A. Well, he was in a chair on the 
second floor of his home in Prospect Street, in Georgetown. He was 





34 
very frail. He was very small, and I asked him some questions after 
letting him get used to seeing me there. 

I asked him some questions about his children, and then I asked 
him if he had a bank account, and a safe deposit box at the Riggs Bank. 
He seemed to be looking off in the distance and possibly not even hearing 
me. I waited, paused and waited, and then asked him about the box, and 
he sort of nodded his head in the affirmative. 

Q. By the box, you mean the safe deposit box? A. Yes, the safe 
deposit box in the Riggs Bank in Georgetown. I asked him if he owed the 
bank any money, and after a long pause -- as a matter of fact, I had to 
repeat the question a time or two, he nodded affirmatively. 

I asked him if he had instructed anyone to pay off that note and sell 
his stocks, and he said. no, in a very faltering voice and after much long 
wait. I asked him when he had most recently seen his son David, and he 
said; Well, David is away and I haven't seen him for some time. 


Of course, all of these responses, Your Honor, were very delayed. 


It seemed that he had a hard time absorbing what I was saying to him. 
| I then asked him if anyone else had been authorized by him to sell 
his securities, and he said no, after quite a wait. Then I asked him if he 
had talked his business matters over with his daughter, and he seemed to 


be aware, of course, that she was living in the home with him, and he 


said no. 

I explained that I had been appointed by the Court to manage his 
affairs and also that in a few weeks there would be another session in 
Court to determine whether I should continue to serve, and I asked him 
if he had any instructions to give me, and he shook his head, no. 

I then made a little bit of small talk, just to see what his reaction 
would be, and he was pleasant but he said very little, and he looked off 
into space a great deal. I asked him if he had signed any papers in the 
last few days, or any time that he could remember, and he said no. 

I might make it clear that I had in the meantime, of course, gone 
to the Riggs Bank, where I understood the assets were located, and had 
found for the first that the stock had been sold by direction of P. David 
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Sterling under this alleged power of attorney. That is the first time I 

had known about the power of attorney, was when I saw a copy at 
the bank. I was about to leave, and Mr. Sterling said: Do you think it 
is necessary that you take care of my affairs? | 

And I said: That is entirely up to what the Court thinks, and he 
nodded his head in the affirmative, andI left. I was there a little over a 
half an hour; I would say, maybe 40 minutes. : 

Q. When was the next occasion you saw him? A. That is the 
only time I have seen him. : 

*x * * * * a 

Q. Now, did you contact Mr. P. David Sterling with reference to 
this power of attorney that you mentioned? A. Yes. I had gone to the 
Riggs Bank on the 21st of August, the day after I qualified, and learned 
simply that the box, the safe deposit box, had been drilled on the 13th, 
according to the record that is now in evidence; on the direction of 
Patrick David Sterling, and, of course, a new lock had been put on the 
box, and therefore the key that had been turned over to me would not fit. 

I ordered another drilling. The box remained rented to my ward. 
In other words, the box had not been surrendered by P. David Sterling. 

* * * x :* x 
* * * The bank called me later to give me the time of drilling, which 
was to be 2:30 on August 22nd, the following day. I went to the bank at 
that hour, and the box was drilled, and when I opened the box I found it 
empty. There was nothing in it. ! 

After a little delay, the gentleman who er the records here today, 
Mr. Smith, then showed me the files of the bank which are now in evidence, 
showing the sale on order of Mr. Sterling, of Patrick David Sterling, of 
the shares that were collateral, and the fact that the net proceeds repre- 
sented by a cashier's check for fifty-seven thousand pe dollars had been 
delivered to him on August 15, 1956. 

* * * * ! * * 

The check indicated that it had been cashed at: the National Savings 
& Trust Company. 
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* b 3 ae * aK * 
| The endorsements on the check indicate that Mr. Patrick David ; 
Sterling had cashed it, and that was verified by the official of the bank 5 
with whom he talked, and that bank also has a copy of this power of 
attorney. I then went to the Folger, Nolan, W. B. Hibbs Company -- 

BY THE COURT: 

Q. Now, just the moment. When you say he cashed the check, did 

he cash it? Cash it over the counter? A. Actual cash over the counter; 


yes, sir. j 
Q. It wasn't deposited? F. 
* * * * * * | 
20 THE COURT: Well, it may be stricken. The Court might say 
that an examination of the endorsement on the back of this check would 
indicate that it was cashed over the counter. 1 


* * * * * * i 


THE COURT: The reason I expressed what somebody might deem 
to be surprise is because ordinarily people do not draw $57, 000 out of j 
the bank in cash, in currency. . 

cd * * * * 

21 BY MR. EDGERTON: 

Q. *** A. On the 27th of August, in the afternoon, after I ; 
had made the stops that I have indicated, I wrote a letter to Patrick David } 
Sterling at the address indicated in the petition for the appointment of a 
conservator, and that is the letter which has been identified at pretrial, 


or my office copy of that letter. : 
*x * * * * ! 
MR. EDGERTON: I would like to offer it in evidence, Your Honor. ’ 
xe * cs 5 ae m% 
| 
THE COURT: Very well, It may be admitted. 

* * * * * * 

22 BY MR. EDGERTON: 

Q. * * * Did you receive any response to that letter? A. No, I . 


did not, sir. 
* * * . * * 3 





37 ! 

THE WITNESS: * ** I saw Patrick David Sterling on the after- 
noon of August 24, 1956, in the office of Mr. Kenneth Wood, the Assis- 
tant United States Attorney in charge of the Police Court Branch, and that 
occurred as the result of my having talked with the United States Attorney's 
Office, Mr. Troxell, outlining what I had discovered in connection with the 
assets of my ward, and a police subpoena had been issued directed to 
David Sterling to appear before Kenneth Wood for interrogation on Fri- 
day, the 24th. : 

He was there with Mr. Mensh, his attorney, and at that time he 
was asked about these various transactions, and that he was getting the 
assets of his father because when his father died they would be his and his 
other brother and sister; and his father's expenses of his illness were 
necessitating the use of the principal of the father's estate, and they wanted 
to preserve it so they would have it when he died, and that was the pur- 
pose of this. ! 

He had the check for $12, 000 some dollars with him on that occasion, 
a Folger Nolan-W. B. Hibbs check for $12, 000- -some dollars, and his 


attorney, Mr. Mensh, directed him to deliver it to me, which was done in 


Mr. Wood's presence. 

Mr. Sterling on that occasion stated that he and Mr. Blackwelder 
were business partners and that he had given the $57, 000-plus dollars 
cash to Mr. Blackwelder, who had taken it to a to invest in their 
projects down there. : 

He agreed to contact Mr. Blackwelder. He said he had been trying 
to get him ever since he learned I had been appointed but hadn't been 
able to locate him, and that he was going to leave for Florida immediately 
and undertake to locate Mr. Blackwelder, and he wee advise me as soon 
as he had contacted him. 

Mr. Mensh was going to be away, and Mr. Mensh told Mr. David 
Sterling that it would be all right for David Sterling to call me directly 
to advise me where Mr. * * * 


* = * 


BY MR. EDGERTON: 
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Q. Was there any mention made of the contract dated August 13, 
1956, which has been offered in evidence here as Plaintiff's Exhibit 2? 

A. No, sir. 

Q. When did the existence of any such contract first come to your 
attention ? 

% ae * * * * 

THE WITNESS: On the morning of the return day of the rule to show 
cause before Judge Matthews -- 

* * x * K aK 

BY THE COURT: 

Q. October 3rd? A. AsIentered the courtroom, Mr. Friedlander 
greeted me and told me that he was representing David Sterling and handed 
me a copy of his answer, and at the same time he handed me a copy of 
the complaint in what is now Blackwelder vs. Crooks and said: I just 
filed the original downstairs and handed it to the marshal. When I read 
that before Judge Matthews came into the courtroom, it was the first 
time I had had any knowledge that there was a claimed contract. 

BY MR. EDGERTON: 

Q@. Had you ever seen the formal writing alleged to be the contract 
at any time before today, Mr. Crooks? A. Just today, for the first 
time. 

* aK ae ca * * 

Q. Mr. Crooks, did you have any conversation or contact or com- 
munication with Mr. Blackwelder or anyone representing him prior to the 
time suit was filed? A. Yes. The day before Mr. Mensh called, I be- 
lieve -- yes, the day before suit was filed, on the return day on the rule, 


“Mr. Mensh called me and suggested that we try to settle. 


* * * * * * 
THE WITNESS: Suggested that we try to settle the matter and make 
an arrangement for Mr. Blackwelder to keep the proceeds, the $57, 000. 
BY MR. EDGERTON: 
Q. Was there any reference made in that conversation to the 
existence of this contract? A. No, sir. 


Fal he ed 
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* * a * ba * 
CROSS EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Did you have any conversation with Mr. Mensh after the meeting 
in the District Attorney's office in whicha statement was made to you in 
relation to the existence of a contract? A. The only conversation was 
the day that I mentioned. Mr. Mensh came over to the office. Now, my 
recollection is that that was the day before the return day on the rule. I 

may possibly be wrong, and on that occasion, I do not recall, and 
I have since given a lot of thought to it, any reference to a contract exist- 
ing between Patrick David Sterling and Leroy Blackwelder. 

THE COURT: I might suggest to both counsel that that really is 
very much of a side issue. The only thing I have to determine is the 
validity of the power of attorney. 

BY MR. FRIEDLANDER: 

Q. Now, Mr. Crooks, at the time when you went to see Mr. Ster- 
ling, Frederick Sterling, you had been prior to that point, at the bank, 
had you not? A. That is right. 

Q. And there you had examined the records? A. Yes. 

Q. And in the records you had seen two certificates from doctors, 
had you not, about Mr. Sterling's mental condition? Is that right? 

A. Yes. - 

Q. When you went to see Mr. Sterling, did you have knowledge 
that the bank had in its possession a certificate indicating Mr. Sterling's 
mental condition as of July 13, 1956? A. Yes. 

Q. Did you have knowledge of the existence -- 

THE COURT: I do not think that is proper cross examination. 

That has no bearing. That is not within the * * * 
He Ss * * * * 
BY MR. FRIEDLANDER: 

Q. Now, Mr. Crooks, in your meeting with Mr. Sterling, did you 
reach a conclusion as to whether he was hard of hearing or not? A. I 
don't believe I reacted to the fact that he was hard of hearing. 
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THE COURT: * * * Did you reach any conclusion as to whether he 


was or was not hard of hearing? 
THE WITNESS: No, I did not. 
BY MR. FRIEDLANDER: 

Q. Did you at any time have him examined by a doctor as to his 
hearing? A. Not as to his hearing; no, sir. 

Q. Did you write down any questions and give to him for an answer? 
A. No, I didn’t. 
| Q. Now, when you were talking to him, did he understand what you 
were saying? A. Iam not at all sure that he got everything I asked him. 

Q. Did he understand any part of what you said? A. Yes. 

Q. Did he answer you from time to time? A. After long delays, 
he would give some kind of response. 

Q. Now, will you tell the Court, please, how long a period you 
mean by a long delay? A. I wasn't attempting to time it, Mr. Friedlander. 
I would ask one of the questions along the line that I have indicated in my 
direct examination, and he would -- he never looked at me, but toward 
the end when I was leaving; otherwise, he sort of stared straight ahead 
and I was sitting on the side. 

Q. Excuse me, Mr. Crooks. * * * 

ok x sd *x * ed 

Q. What estimate of time would you give? A. They would vary 
from possibly ten seconds to up to possibly two or three minutes. 

Q. You were familiar, were you not, with Mr. Sterling's back- 
ground, his position in the world, prior to his illness? A. Ina very 
general way; yes. 

Q. You knew he had been an ambassador to several countries, 

did you not? A. I don't know that at that time I knew that. I knew he 
had been a Foreign Service officer. 

Q. And he had never seen you before, hadhe? A. That is right. 

Q. And you walked into his room to discuss his private affairs 
with him, did you not? A. Yes. 

Q. And did you at that time indicate that you wanted his two sons 
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and his daughter present. A. No. 

* * * * * * 

Q. Then I take it that you at no time indicated to him that he 
should have his counsel present or his children present when he talked to 
you? <A. No. 

Q. Did you give him a copy of your appointment? A. I showed it 
to him; yes. 

Q. Did he read it? A. He lookedat it. I don't know whether he 
read it. 

Q. Did he look at it as if he were reading it? A. Yes. 

Q. And then what did he do with it? A. He handed it back to me. 

Q. And what did he say about it? A. Nothing. 

* bd % sa * + 

Q. Did you ask him what his relationship was with David? 

A. No. You mean as a son, or you mean business relations? 

Q. Well, any kind? Was he friendly or unfriendly with him? Did 
he say? Did you ask him? A. I didn't ask him. 

Q. You didn't ask him. A. No. 

Q. At that time you were prepared, or you had reached a conclusion, 
let us say, that David had stolen some money from his father? A. No, 

I had not. 

Q. Well, you went to the District Attorney, didn't you? A. I 
wanted to talk to David Sterling, and I had gotten no response, although I 
had been informed that he had received my letter. 

Q. And who told you that, sir? A. Frederica Sterling. 

Q. That is the girl? A. Yes, who lives at home with her father. 

Q. And was she in the room with you when you talked to her father? 
A. Yes. 

Q. Did you think maybe he might not want her to know certain 
things? A. I drew no conclusions about it. 

* * xe cs * a 

Q. Mr. Crooks, did you at any time in the meeting in the District 
Attorney's office ask Mr. Sterling, David Sterling, or Mr. Mensh, whether 
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or not there was a contract? 

THE COURT: Whether or not there was what? 

MR. FRIEDLANDER: A contract. 

THE WITNESS: Well, I had no occasion to; no. 

BY MR. FRIEDLANDER: 

| Q. Did you ask them under what theory they had delivered the money 
to Blackwelder? A. I believe Mr. Wood asked that question. 

Q. And wasn't the answer that it was under a contract? A. I don't 
recall that there was a word said about a contract at that time. i 

Q. I want you to test your recollection as best you can, sir. I Z 
have many times during the course of this. Isn't it a fact that when he 4 
was asked why he gave the money to Blackwelder, he said that he had had 
a contract? A. I don't recall his ever saying that, Mr. Friedlander. ; 

Q. Now, will you very carefully tell me, Mr. Crooks, did David 5 
actually say he was a partner of Blackwelder or is that your interpreta- 
tion of something else? A. That is my recollection of what he said at 
that time, at that meeting. 

Q. That he used the word "partner?"" A. Yes, sir. 

Q. Did you ask him under what agreements they were partners? 
A. No. 

Q. Did you later swear to any warrant forhim? A. No. 

Q. Did you ever see him again in the District Attorney's office? 


wt Py er LT: 


*K * * + * * 

Q. And is it your testimony that you ever asked for a copy of the 
contract from either Blackwelder or from him? 

THE COURT: I think all that is immaterial. I have to pass on the 


| validity of the contract and the power of attorney. It is immaterial when 


this witness learned of its existence. 
MR. FRIEDLANDER: Well, that is all. 
THE COURT: If it is valid, it is valid; if it is not, it is not. * * * 


*  d * od cd * « 


Thereupon, 
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EDWARD C. STERLING 
* ae aK * io a 
DIRECT EXAMINATION ! 
BY MR. EDGERTON: 

Q. State your name, please. A. Edward C. Sterling. 

Q. Where do you reside, Mr. Sterling? A. 375 Sasco, S-a-s-c-o, 
Hill Road; Southport, Connecticut. ! 

* ce * * * * 

Q. Mr. Sterling, what relation, if any, are you to Mr. Frederick 
Sterling? A. Iam a nephew. 

Q. Who is your father? A. Robert D. Sterling, his brother. 

Q. Now, Mr. Sterling, directing your attention to the spring of 
1956, did you have occasion to see Mr. Frederick Sterling at his home 
in Washington during the spring, and if so, give us the approximate 
date? A. Ivisited him May 2, 1956. 

Q. Athishome? A. At his home. | 

39 * * * * Oo * 

Q. ** *. A. My uncle was in pajamas in 3 chair on the second 
floor. He could not leave the chair without assistance. He showed all 
the marked stages of extreme decline of old age. : 

We had a short conversation with him but his span of attention was 
only for a few minutes at a time, and then he would lapse into silence. 

I asked him if he did any reading, and he said no, he didn't read any more. 
I asked him if he watched television, and he said no, it didn't interest 
him. ! 

aK * XK x . * 

Q. How long were you there on that visit? A. Oh, I would not say 
more than 15 minutes at most. 

Q. Now, Mr. Sterling, did you have acai to see your uncle 
later than May 2, 1956, during that same year? A. I visited him again 
on June 21st when I was visiting Washington with my family. 

Q. And you saw him there at his home? A. I again saw him at 

40 his home, in the chair up on the second floor, under pretty much 
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the same circumstances. We were aloné there for perhaps five or ten 
minutes, which I felt was all the interview that would be of value to him. 
He tired very quickly. After about three minutes of talk, he would lose 
all thread of what we were talking about, and would reminisce perhaps 
briefly about something way in the past and irrelevant and then lapse 
into silence. 

Q. Did he appear to you, Mr. Sterling, to have a better recol- 
lection of past events than he did of present events? A. Yes. 

Q. How did he evidence that to you? A. I asked him about his farm 
and if he was going out to his farm for the summer, and he said, no, that 
the children wanted to divide itup. Thenhe introduced a remark that he 
was still paying taxes on it, which led me to believe that he had followed 
what I was talking about, but a little later, he could not follow what we 
were trying to talk about at all. 

* a * 2K oe aK 

Q. ** *, A. Yes. I mentioned having visited him in Ireland, 
and he could recall that. That was in 1933 that I visited him there. 

BY THE COURT: 
Q. You say he could or could not recall? A. He could recall that, 
Your Honor. 

BY MR. EDGERTON: 

Q. How long were you with him on the second visit on June 21st? 
A. I don't think I stayed more than ten minutes. 

Q. Did you have occasion to see him again between that time and 
the middle of August? A. Yes. I visited him in October. Q. October 

Q. October? A. * * * 

ae % bd ok * * 

A. Ihave visited him twice last fall. Once was about when we 
thought this case was going to come to trial, and I came down; and the 
other occasion was when I came down on some business, and I stopped in 
to see him. 

Q. Did you notice very much change in his condition from the time 


, when you had seen him previously? A. He seemed a little more relaxed 
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and alert as a result of the end of the summer weather, the hot weather, 


but there is no physical improvement. 
Ss x ae 
CROSS EXAMINATION 
BY MR. FRIEDLANDER: 
Mr. Sterling, had you in fact visited Mr. Sterling in Ireland? 
Yes. 
And he remembered it? <A. Yes. 

Q. Did you check to see whether or not he had actually divided up 
the farm, as he said? A. No. 

Q. You learned, did you not, from other sources that what he told 
you was correct, that he had divided the farm up, and he had still paid the 
taxes on it? You knew that to be a fact, did you not? A. No, I didn't. 

Q. Well, did you think when he told you that it was false or true? 
A. I thought he told me the truth. 


* * cd ak * 


Q. Did he know who you were? A. Yes, fora while. 
* a ae * * * 
A. Qh, for about the first five minutes, and then he thought I was 
my father. 
Q. How do you know that? A. He called me Robert. 
What? A. Hecalled me Robert. 
And did you explain who you were to him? A. Yes. 
That you were not Robert? A. Yes. 


* * * 


ROBERT D. STERLING 
* & 
DIRECT EXAMINATION 
BY MR. EDGERTON: 
Q. Will you state your full name, please? A. Robert D. Sterling. 
Q. What relation are you to Mr. Frederick A. Sterling? 


Brother. 
* 





Q. Where do you live? 


* * * * * 


THE WITNESS: 19 East 77th Street, New York City. 
BY MR. EDGERTON: 
Q. Now, Mr. Sterling, were you present in your brother's home on 


May 2, 1956, for a visit with him? A. Yes, sir. 

Q. Will you tell us, sir, how long you were there and what you ob- 
served with reference to your brother's physical condition at that time? 
A. I was there approximately 20 minutes to half an hour, and he was 
almost carried into the room, and we talked mostly about affairs that 
happened when we were boys. There had been some talk about business 
but nothing to amount to anything. 

* * * * * * 

THE WITNESS: He could not talk consecutively about business. So 
we didn't talk about business. 

ca * x * 5 x 

Q. Well, now, how long were you there on that occasion, Mr. 
Sterling? A. Half an hour. 

Q. Were other people present with you? A. Yes, his daughter 
Frederica was there. 

Q. And did you notice any change in his condition from the time, 
from what you had observed on May 2nd? A. Oh, yes. I didn't expect 
him to live more than 30 days. He was in terrible condition. He was in 
such terrible condition that when I saw him tears came into my eyes. 

We had always been together. 

Q. Now, Mr. Sterling, were you able to carry on a conversation 
with your brother on August 16th when you saw him? A. No. He would 
answer questions and then his mind would wander, and then we would go 
back to other things that he could think of that happened 50 years ago. 

Q. Was that also a social visit? I mean, did you attempt to 
discuss with him anything else? A. No; that was partly business. I had 
come here to, because we felt that a conservator should be appointed for 
_ him to take care of his property, and I wanted, I tried to find out about 
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these papers he had signed, and he knew nothing about them, and the boys 
w ould not tell me. I only saw John, the older more i and he would not tell 
what the papers were. 

* * * * oO * 

Q. Will you tell us the subject matter of the conversation? Did 
Mr. Sterling make any intelligent answers to your questions with reference 
to these matters? A. No, he really didn't. Well, he would answer a 
simple question, and then he talked about something else, and then these 
pauses and silences in our conversation. 

Q. Have you seen him since that time, Mr. Sterling ? A. No, I 
haven't. : 

Q. As the result of your conversation with him on this visit with 
him on August 16th, did you in fact sign as one of the signers of the pe- 
titim for the appointment of a conservator? A. Yes; not until after I 
had seen and talked with him because I hated to sign it. 


* * * * * * 
OLIVER J. STERLING 
* * * * * * 


DIRECT EXAMINATION 
BY MR. EDGERTON: 

Q. Will you state your name, please? A. Oliver J. Sterling. 

Q. Where do you reside, Mr. Sterling? A. 941 Park Avenue, 
New York City. 

* * * * K * 

Q. Mr. Sterling, what is your relationship, if any, to Mr. 
Frederick Sterling? A. Iam his nephew; my father is his brother. 

* * * * ae * 

Q. When did you see your uncle in 1956, Mr. Sterling, do you 
recall? A. July 2nd. 

Q. What were the circumstances for your seeing him on that 
occasion? A. Ihad been named in Frederick Sterling's wife's will as 
one of the two trustees of her estate. I had been communicating with 
the attorney for the executor, Mr. Frederick A. Sterling, and there had 
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been some delay in terminating the administration of that estate, and I 
felt that it was in order that the trustees take over the assets. 


I had been communicating with a lawyer, my uncle having previ- 
ously had an operation in January, and it was common knowledge among 
the family that his health was not good, and I came down because 
of this delay in termination of the administration to take certain steps. 
* * * * * * 
Q. You did see him in July? A. I took the occasion to see my 
uncle at that time and mention to him I was taking these steps. 
Q. And it was for the purpose of discussing this business trans- 
action with relation to his wife's estate? A. That is correct. 
Q. Of which he was the executor? A. That is right. 
Q. Will you tell us about the conversation you had with your 
uncle on that occasion, what you observed with reference to his condi- 
tion? A. He was carried in by an attendant, and he had lost a great 
deal of weight. He was weazened. He was cripple with arthritis; his 
head was quite close to his shoulder. He had very little motion in his 
arms, and I carried the burden of the conversation. He apparently recog- 
nized me. I proceeded to tell him that I thought the estate should be 
terminated, that the delay might cause some trouble, and he said he 
thought maybe I was right, something should have been done about it, 
and he said he was glad I was doing something about it. 
I attempted to carry on a further conversation but he would lose it. 
His sentences consisted of just a few words, and he would seem to lose 
any sequence. 
Any original thinking had to originate from me, or any new subject 
had to originate from me, and he concluded his ideas apparently with a 
-Mminimum of words, or a nod of the head. He tired rather fast. I would 
say after approximately six minutes. Then I went on to discussions of 
the members of the family and the past, and his replies again were very 
short, nods of the head, and that in essence was the conversation and the 
events. 


Q. Was his voice vigorous? A. It was quite feeble. The first 
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minute or two when we started out, there was considerable, some 
strength, but nothing to compare with his voice when I had seen him in 
March of 1955, or his actions. i 

Q. How did he compare on July 2, 1956, or the last time you had 
seen him in 1955? A. His condition was so changed that I was shocked. 
I could not believe my eyes, or what I heard. : 

Q. Now, Mr. Sterling, was Frederick A. Sterling as executor, 
was he collecting certain payments on notes or obligation of the estate? 
A. Yes, sir, he was. , 

Q. Do you have the record that he maintained with reference to 
those collections? A. Ihave, sir. This is the original deed of trust 
note, and on it are listed the monthly payments commencing shortly after 
the inception of the note, which was dated August 25, 1951. 

The first payment noted is September, '51, and there is an alloca- 
tion of a portion of the payment to interest and a portion to principal. 

Q. Are those notations made in your uncle handwriting? A. Yes, 
sir; these are in my uncle's handwriting. : 

Q. Through what date do those notations appear? A. From Sep- 
tember, '51 to December, '55. 

Q. And that is the last notation, December, 1955? A. Thatis 
the last notation. 

Q. Do you know of your own knowledge whether he continued to 
make collections after December of 1955? A. Yes. I believe checks 
came in for about five or six months, and then the — came directly 
to the two trustees. 

Q. What happened to the checks that came in for the five or six 
months? A. Well, they -- 

Q. Before they came directly to you? A. We had to have our at- 


torney make a search through the records, the executive records, and 


they ultimately were located and put in our proper account. 
Q. Now, Mr. Sterling, did you see your uncle haan during 1956, 


after July 2nd? A. No, sir, I did not. 7 
* * * * * * 
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Q. Mr. Sterling, did you have a conversation with your uncle's 


son, Patrick David Sterling, on or about or shortly prior to the insti- 


tution of the proceedings for a conservatorship? A. Yes, sir. 

Q. Will you tell us what the nature of that conversation was? 
A. On August 14th, I met with my co-trustee, Mr. McKittrick, David 
Sterling and John Sterling, in Mr. McKittrick's temporary office here 

in Washington. The purpose for our meeting was to advise the boys 
of what action we were taking in connection with the estate, and additionally 
advised them that we were in favor of the appointment of a conservator for 
their father, and the boys were quite strongly opposed. 

BY THE COURT: 
Q. Who do you refer to as the boys? A. David and John Sterling, 


The boys were quite strongly opposed and argued against it and 
felt that they should take over the assets of their father and administer 
them. Mr. McKittrick and I argued that we felt that a conservator was 
the only proper course, and the meeting terminated with the two boys re- 
luctantly agreeing to the appointment of a conservator. 

* x * 4 x 

CROSS EXAMINATION 
BY MR. FRIEDLANDER: 

Q. * * * Did you obtain a check from Frederick Sterling for some 
thirty-nine or thirty»seven thousand dollars, the balance of the execu- 
tor's estate, in July or 1956? A. We received a check for thirty-odd 
thousand dollars in July signed by Frederick Sterling as executor. Now, 
I don't consider that the balance of the estate. 

Q. What was Mr. Sterling's mental condition when he gave you 
that check? A. That check was transmitted to us by our attorney, Mr. 
Whelan. 

Q. When was the check dated, if youknow A. MayI refresh 
my recollection? Dated June 15, 1956, in the amount of $34, 144.75. 

Q. The check was dated June 15, 1956; is that right, sir? A. Yes, 
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Q. And that check finally came into your hands as trustee? A. Yes, 
sir. : 
* * * : * 
Q. Do you know what Mr. Sterling's mental condition was on 
July 13, 1956? A. Not from personal knowledge. , 


ak 4 ss * : a aK 
Q. Do you know what his condition was on August 10, 1956? 
x x * ae a ss 


MR. FRIEDLANDER: I am trying to establish the fact that he 
would be unable to tell us what his condition was on July 10th. 

THE COURT: Well, that is like two times two is four. You don't 
have to prove it. 3 

* * * * (ok * 

Q. And you had never seen him between March, 1955, until the 
present date, except for July 2nd; is that right? A. : That is correct. 

Q. Now, were you in his house in August of 1956, Mr. Sterling's 
house? A. I personally was not, no. 

Q. You were inthe city? A. I was in the city with my father, who 
did see him. 

Q. Was there any reason why you didn't eat upon Frederick Ster- 
ling, you and your father, in August, 1956? A. I felt that my father 
should see him alone. I had further business in the city and felt that by 
the communications I had with my uncle, no further purpose would be 
served. ? 

Q. Weren't you signing a paper under oath in which you were 
alleging what his condition was? A. Iwas, sir. | 

Q. Where did you get your information from? A. I was conver- 
sant with people that were seeing him continuously. | Our attorney had 
seen him, and therehad been no indication of any change that would have 
altered my opinion was present. : 

* aK cd + 3 * e 

Q. That was Mr. Whelan? A. Yes, that was Mr. Whelan, sir. 

Q. Well, how often had Mr. Whelan seen Mr. Sterling to your 
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knowledge? A. Mr. Whelan had seen him at least once. My cousin, 
his daughter, saw him continuously, and I was in communication with 
her. 

Q. Well, now, you knew that his daughter had been away fora 
great period of time during the summer, didn't you? A. Iam not fa- 
miliar with that fact. 

| Q. You didn't know that? A. I know she was away for some time 
in the first two weeks of August. 

* * * * * * 

Q. Now, July 2, 1956, the time that you saw him, did you at that 
time make a demand upon him for some $36, 000 that you claimed he was 
short in his accounts? A. I did not, sir. He was in no condition to. 

Q. Did you discuss with him the shortage in his accounts that you 
contended for? A. I didn't go into details, sir. He was a sick man. 

Q. Did you, without going into details, indicate to him that you 
were claiming as trustee against him? A. At that time we did not have 
any definite facts or figures. 

Q. Did you at that time talk to him at all about the shortage in his 
accounts? <A. I mentioned that there could very well be some question 
the administration. 

Q. And for which he would be personally liable? A. I did not say 
that, sir. 

Q. Did you indicate directly or indirectly that he might be person- 
ally liable? A. No, sir, I did not. 

Q. Did you talk to his attorney, Mr. Sam Beach? A. I attempted 
to communicate with him but I was unable to reach him. 

Q. How many days were you in Washington during July, 1956? 

A. I was there for one day. 

Q. How many days were you in the city during August, 1956? 
A. Two days. 

Q. Did you see Mr. Beach, either in August or July? A. I did 
not, sir. I had an attorney representing me in the city that was in com- 

munication with Mr. Beach. 
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Q. But Mr. Beach was the attorney for Frederick A. Sterling, 
wasn't he? A. That is correct. | 

Q. And you didn't consult him at all about the steps you plan to 
take concerning Mr. Sterling? A. I hadan attorney who I believe was 
keeping him advised. Mr. Beach had not communicated with me for some 
time. : 

* * * * ae * 

Q. Will you tell us, please, as of your meeting in July 2, 1956, 
how long you talked with Mr. Sterling? A. July 2nd? 

Q. Isn't that when you saw him? A. I saw him July 2nd. 

Q. Yes, sir. That is the day I am talking about. A. I should say 
20 or 25 minutes. : 

Q. And during that period you discussed the problem of his having 
a conservator, did you? A. No, sir. 

Q. Did you discuss with him that someone had to handle his af- 
fairs? A. No, sir. | 

Q. The only thing you discussed then was the estate affairs? A. 
That is correct. 

Q. And you indicated to him that the thing ought to be closed and he 
agreed with you? A. Yes, sir. ; 

Q. Now, what question did you ask him concerning the estate that 
he didn't answer you? A. I merely spoke to him in generalities. I 
said that I was taking action, I was planning to take ‘action to terminate 


the estate, that the delay appeared to me excessive; and he agreed and 
said that he was glad I was doing it. : 

Q. Now, what question did you ask him concerning the estate that 
he did not answer you, ifany? A. I didn't ask him any specific question. 
I only asked him general questions, and he just nodded his head and 


agreed with me. 

Q. Did he know who you were? A. Yes, sir. 

Q. How did he indicate to you that he didn't understand you, any- 
thing like you said? A. That he didn't -- : 

Q. If there came a time that he didn't understand what you said? 
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How did he communicate it? A. He didn't answer the question. 

Q. What questions, sir? A. Well, we were discussing the mem- 
bers of the family, what my aunts were doing; my father, my father's 
activities; and he tended to be non-responsive, rambled. 

Q. You said he tended to be non-responsive. What question did 
you ask him which he didn't answer? A. I can't recall the detailed 
family discussion that took place at the closing part of our meeting. We 
discussed his sisters, and he mixed up their names. I can't say that he 
failed to answer any question. The discussion was just difficult. 

Q. Did you reach any conclusion as to his hearing? A. He was 
partially deaf but he understood. I spoke in a loud voice. 

*« ss x * * 3 

BY THE COURT: 

Q. I would like to inquire, Mr. Sterling: Who suggested the name 

of Mr. Crooks as a possible conservator? A. It was originally suggested 


by Mr. Whelan, the attorney representing the trustees, and then I made an 


independent check, sir, not that it was at all necessary; and it was in 
complete accord. 


* * * * * * 
J. RUSSELL BOLTON 
* * * * * * 


DIRECT EXAMINATION 
BY MR. EDGERTON: 

Q. Will you state your full name, please? A. My name is J. 
Russell Bolton. 

* * 4 * ok xr 

Q. What is your occupation? A. Iam treasurer of the National 
Savings & Trust Company. 

*x * * * * a 

Q. Mr. Bolton, Iask you, sir, if you recall certain transactions 
you had in your capacity as an officer of the National Savings & Trust 
Company with Patrick David Sterling and Leroy J. Blackwelder during 
the summer of 1956? A. Yes, sir. 
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Q. Do you recall an occasion when Mr. Patrick David Sterling 
presented a check of the Riggs National Bank, Farmers and Mechanics 
Branch, to you for cashing? A. Yes, sir. 

Q. Was that check cashed by you, sir, at the National Savings & 
Trust Company? A. Yes, sir. 

Q. Do you recall whether anybody else was present at that time 
when the check was cashed? A. To the best of my knowledge, Mr. 
Blackwelder was, and I answer it that way solely because for several 
days before that -- 

* * * * * * 

68 A. Well, we had been discussing with Mr. Sterling in connection 
with the loan that he had at the bank, and in those discussions we were 


thrown in contact with Mr. Blackwelder. 
* * * * * * 





70 Q. Was there any discussion, or during the course of the discussions 
with Mr. Patrick David Sterling, and with Mr. Blackwelder either present 
or not present as the case may be, was there any reference made to the 

° payment or method of payment of that note that you referred to? A. Yes, 

. there was. At the time we were furnished the papers in connection with 

the estate to let Mr. P. David Sterling have power of attorney, I was 

te told that stock would be sold and an account would be opened in our bank. 

* * * * * * 
Q. Will you confine yourself in response to the pending question, 

Mr. Bolton, to conversation you had with Mr. Patrick David Sterling? 

- A. All right. Mr. Sterling told me at the time he came in that an ac- 

a 71 count would be opened in our bank by him, as attorney for Frederick 

Sterling; that as stock was sold the funds would be deposited in his bank 

account, and we in turn would receive a substantial curtail on our note 

from these funds. 


* * * * * * 
z CROSS EXAMINATION 
° BY MR. FRIEDLANDER: 


— * * * a * * 
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Q. Was there any endorsement on that note? A. The note is en- 
dorsed by Frederick A. Sterling. 


* * * * 


REDIRECT EXAMINATION 
* aK * 
BY THE COURT: 

Q. Mr. Bolton, was that $57,000 check cashed over the counter? 
A. Yes, sir. Originally, as I spoke before, the idea was to open an 
account. 

Q. Yes. A. When they came in, when Mr. Sterling came in with 
the check, he said that these funds were needed, would I please cash 
the check, that from further proceeds of sale of securities the account 
would be opened and curtail made, but these funds were needed immediately, 


SO we cashed the check. 


Q. Well, did you make any inquiry why a check for such a large 


amount was being cashed over the counter instead of being deposited and 
drawn against? A. No, sir, I didn't feel that it was our position to do 

that. It was a cashier's check of the Riggs National Bank, which would 

indicate entirely good funds. 

Q. Well, there is no question about that, but isn't it rather unusual 
for a person to cash a check for such a large amount instead of depositing 
it to his credit and drawing against it? A. Well, it is something, sir, 
that I don't feel as a banker I could question. 

While it may be unusual, as you say, it is something that if the 
check was deposited, it could have been immediately drawn on, which 
wouldn't have changed the situation. 

Q. Was it cashed in bills of large denomination or small denomi- 
nation? Do you recall that? A. As wellasIcan recall, it was in 
thousand dollar bills. 

Q. Thousand dollar bills? A. Yes, sir. 


* x * a 


MARGARET STRONG 
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DIRECT EXAMINATION 
BY MR. EDGERTON: 
Q. Will you state your full name to the Court? A. Margaret 
Strong. | 
Q. Where do you live? A. 1424 Thirty-third Street, Northwest. 


* * * * oo * 


Q. Are you acquainted with Frederick A. Sterling or any of the 


members of his family? A. Yes, Iam. 

Q. For how long have you known them? A, Bight years. 

Q. Do you have any particular friend in that family? Is his 
daughter one of your close friends? A. Yes. : 

Q. His daughter Frederica, and she has been living at home with 
her father, has she? A. Yes. 

Q. Mrs. Strong, I just want to ask you one specific question: Do 
you recall during the month of August of having any conversation with 
the plaintiff here, Mr. Leroy J. Blackwelder? A. Yes, I do. 

Q. Will you tell us the subject matter of that conversation? What 
was discussed between you? A. Mr. Blackwelder came to my house and 
he wanted me to help to get the safety box key. : 

BY THE COURT: 

Q. To get what? A. The safety deposit box wey from Frederica. 

I didn't know where they were. 
BY MR. EDGERTON: 

Q. Did you ever see Mr. Blackwelder before? A. No. 

Q. Did he come to your home? A. Yes. | 

Q. And how long did this conversation last with him? A. I would 
say approximately a half an hour. 3 

* *x a * | * * 

Q. Now what did Mr. Blackwelder tell you with reference to the 
key, and did he state the reason why he wanted it? A. Yes. He, first 
of all, he wanted to convince me that John and David ought to take care 


of their father's affairs. 
* * 
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THE WITNESS: They wanted to get into the box. 
BY MR. EDGERTON: 

Q. Did he give you any reason why he wanted to get in the box? 

A. They wanted to control their affairs. 

Q. Did he tell you that? A. I don't think the word "control" 
was ever mentioned, but the idea was for John and David to have a 
right to get into the safe deposit box. 

Q. And he asked you to help convince Miss Frederica to get him 
the key; is that it? <A. Yes. 

Q. Subsequent to this conversation with Mr. Blackwelder, did you 
meet with Miss Sterling and her attorney, Mr. Whelan, on a Sunday 
afternoon? Do you recall that? A. Yes, Ido. 

* aE * * 

CROSS EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Mrs. Strong, you are the wife of Colonel Strong? A. Yes, 
I am. 

Q. And you have been and your husband has been friendly with 
Frederica Sterling for some time? A. Yes. 

Q. And you and your husband advised her to take the safe deposit 
box key from her father and give it to Mr. Whelan, did you not? A. We 
did not. 

Q. Did Mr. Strong, to your knowledge, deliver the key, the safe 


deposit box key, to Mr. Whelan? A. Absolutely not. 
* * of * cs * 


Q. Do you know who had the key, or did you know who had the key 
at the time of the visit from Mr. Blackwelder, as you call it? A. Yes. 


Q. Who had it? A. Miss Frederica Sterling. 
ae * K * ae ok 


Now, where was she at that time? A. She was in Washington. 
Was she living at home at that time or living at your house? 
She was living at my house. 

How long had she been at your house? A. Fora period of 
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eight to ten days, when Mr. Whelan and Mr. Spencer were out of town. 

ak * * 3k 1 Ss 

Q. And what did you tell Mr. Blackwelder about the location of 
Frederica Sterling? A. About the location of her? 

Q. Where she was? A. Oh. I don't think we even discussed it. 
He asked me where he could find her and I said I did not know. 

Q. Now, was David Sterling there? A. No. : 

Q. Just Mr. Blackwelder? A. Right. . 

Q. And he asked you where he could find Frederica Sterling and 
you said you didn't know? A. Yes. I asked him why he wanted her. 

Q. And did you at that time tell him that she was staying at your 
house? A. No. : 

Q. Do you know whether or not you said anything to indicate to 

him that he could talk to her at your house? A. No. After he told 
me he was David's business partner and wanted to discuss thing with her -- 

x * a x *x % 

THE WITNESS: No. : 

BY MR. FRIEDLANDER: : 

Q. Did there come a time when you did arrange for Mr. Whelan 
to meet Frederica at your house on that Sunday? A. Yes. 

Q. And did you know at that time where Frederica was? A. I 
frankly can't remember if she was at home or if she was in my house. 

* * * * ; ae ae 

Q. Well, you didn't have to attend this meeting, did you, of Fred- 
erica and Mr. Whelan? A. Yes; we wanted to talk to My. Whelan. 

Q. When you say "we," you and your husband? A. Yes. 

Q. And had you originally suggested the employment of Mr. 
Whelan by Frederica? A. Yes. | 

Q. And your interest continues on then so that when she came to 
your house to stay you told Blackwelder that you didn't know where she 
was; is that right? A. I did. : 

Q. And the reason for telling him you didn't know where she was 
was because he wanted the key to the safe deposit box? A. That was 


not the whole reason. 

* 5s + * * x 

Q. Was that part of the reason? A. Frederica had been ill and 
had been pestered by her brother David, and she had been quite sick, and 
I thought she had just too much in every way in this matter. 

x ok a x * 

Q. Did you see him in August, 1956? A. Yes, I did. 

Q. How often did you see him? A. Oh, maybe once a week; 


sometimes twice; sometimes two weeks would go by. 


Q. And at that time you knew that Frederica was taking care of 
her father? A. Yes. 

Q. Do you know whether or not she took care of her father during 
the month of June, 1956? A. She has been taking care of her father 
during his illness. She was maybe away. If she was away for a week, 

I can't tell you the date of that, but she has steadily been taking care of 
her father. 

* cs * ak * 

THE COURT: How many more witnesses do you have? 

MR. EDGERTON: I have seven, including Miss Sterling, Your 
Honor. 

* x * *x 3 bd 

THE COURT: Well, I am not going to let you call seven more lay 
witnesses on the question of the physical or mental state of Frederick A. 
Sterling in July and August. I think we have enough lay testimony, but 
if you have medical testimony you may call for that. You may use that. 

Let me see. You have had the conservator, you had Edward 
Sterling, and Robert Sterling, and Oliver Sterling; you have had four lay 
witnesses. I will let you put on one more and I think that is about enough. 


oe a * ae ae * 


THOMAS H. McKITTRICK 
* * 
DIRECT EXAMINATION 
BY MR. EDGERTON: 
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Q. Mr. McKittrick, will you state your full name? A. Thomas H. 
McKittrick. 

Q. Where do you reside? A. I reside at Blairstown, New Jersey. 
The name of * * * 

+ ae ak 5 * Bi 

Q. In what way were you connected with Mr. Sterling? A. Iam 
his nephew. My mother was his elder sister. 

Q. In order to shorten this, Your Honor, if I may lead the witness. 

Mr. McKittrick, you are also one of the trustees under the will of 
Dorothy W. Sterling, Mr. Oliver Sterling being the other trustee? A. We 
are co-trustees. 

Q. Now, without going into what you observed, you did see Mr. 
Sterling, Frederick A. Sterling, during 1956, did you not, sir? A. I 
saw him on July 24th. 

Q. Now, may Iask you this, Mr. McKittrick: Did you have a 
telephone conversation with Mr. Leroy J. Blackwelder, the plaintiff in 
this case? A. He called me up at my home in the country; yes. 

Q. Do you recall when that was? A. It must have been on August 
11th or August 12th. 

Q. Now, will you give us the substance of the conversation? 

A. Mr. Blackwelder said to me: I want to ask you who this man Whelan 
is. AndI said: He is our lawyer as trustees under the will of Dorothy 
William Sterling. | Mr. Blackwelder then said: Do you know he dated 
Frederica Sterling? I want you to know that. 

And I said: I don't believe it. And he said: I tell you he had lunch 
with her yesterday, and then I said: I know my cousin; I know Mr. Whelan; 
and I don't believe you, and I think you are talking nonsense. 

Then I heard him turn aside. He stopped speaking directly into the 
transmitter, but I still understood him to say to David Sterling: David, 
David, come here; you better talk to him; David, come here. 

And then David Sterling took up the telephone, and we just hada 
couple of sentence, which I don't remember. I greeted him and he greeted 
me, and we said goodbye, and that was the end of the conversation. 
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* * * * * * 

Q. Prior to the time you signed the petition for the appointment of 
a conservator for Mr. Sterling, did you have a conversation with his two 
sons, Patrick David and John? A. Yes, on August 14th. 

@. Where was that discussion? A. That was in the premises of 
fhe World Bank, 1818 H Street, where I was using an office temporarily 
because I had * * * 

* x * * % * 

A. We spoke about our uncle's health. When I say "we," Mr. 
Oliver Sterling was present, and told the boys that we intended to make 
application for a conservator. 

They objected at first but then finally gave reluctant consent to that 
proposal and agreed to it. That was the main purpose of the conversa- 
tion. * = ® 

* ae * ae ad ae 

Q. Mr. McKittrick, will you tell us then, sir, what observations 
you made of Mr. Sterling's condition when you saw him on July 24th? 

A. I was greatly shocked, and it was a very bitter experience to see 
how he had shrunk, how he was smaller, how weak he was. 

At that time I saw him unexpectedly. I had gone to the house to 
talk to my cousin Frederica, and she asked if I would like to see her 
father, which I did. I spoke to him as a man for whom I had held a deep 
affection for over 60 years that Ican remember, and said I was glad to 
see him. 

I then told him that we had received one of the two sons which we 
knew that were to receive as trustees. At that time in the conversation 


he seemed unable to follow furthe r, and he struggled, obviously struggled, 


by the expression on his face and the tenseness of his body. 
He said: I have a great friend on that trust, and then his head fell 
down, and he said: I can't say his name. He evidently could not remember. 
I don't know whether he was referring to me or to my co-trustee. 
Then seeing him having such difficulty, I conversed to him about the 
family for about a further ten minutes, possibly 15 minutes, doing practi- 
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cally all the talking. He didn't speak any further word, although he nodded 
his head occasionally. When I said that I thought I ought to leave, he made 
another great effort and said: The estate has been very badly 
handled, but there is no dishonesty. : 

* * * * * * 

Q. Mr. McKittrick, you have mentioned a conversation that you 
had with Patrick David Sterling and John Sterling. In the course of that 
conversation was there any mention of the boys having, or either one of 
them, having gone into the box or having had a power of attorney from 
their father? A. There was no mention whatever of anything to do with 

the box. | 

Q. Was there any reference to a power of attorney which Patrick 
might have obtained from his father? A. As we were leaving the room, 
at the close of the conversation, Patrick said: I have got a paper that 
gives me power to deal with my father's affairs. 3 

+ 3 * * * 

CROSS EXAMINATION 
BY MR. FRIEDLANDER: 


ak * % * ok 2 


Q. And what was it that you said to him that made him say to you: 
The estate has been badly handled but there is no dishonesty? A. He 
knew that Oliver Sterling had been pressing for the estate to be closed, and 


he knew that I was a co-trustee of Oliver Sterling, and that we were to- 
gether in that desire to have the estate closed. . 

Q. Now, what had you said to him which made him say to you: 
The estate has been badly handled but there has been no dishonesty? 
A. He said that right out of the blue. I said nothing further to him about 
the estate, except the remark which I stated earlier, that we had received 
one of the checks. : 

Q. Now, isn't it a fact that you employed Mr. Whelan some time 

in July? A. My co-trustee did that. I arrived in this country -- 


x * * * * * 


Q. Now, did there come a time in your conversation with Mr. 
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Blackwelder when he asked you, talking about the telephone call, whether 
or not Whelan really represented you? Isn't that what he asked you? 
A. Ican remember saying to him that Whelan did. 
| Q. But didn't Blackwelder ask you that? A. I can't remember it. 
I think he put the question to me as I put it to the Court before: I want 
to find out about this fellow Whelan; who is he? 

Q. Did you know who Mr. Blackwelder was? A. Yes, I have 
heard Mr. Blackwelder's name for years. 

Q. Now, when he called you on the phone, you told him that 
Whelan did represent you? A. Yes. 

Q. Well, didn't Blackwelder then say to you: Why is he so in- 

sistent? A. No, he did not. 

Q. Of course, you are going to have to let me ask the questions, 
otherwise, you won't be able to answer them. Didn't Blackwelder say to 
you that Whelan, on your behalf, was demanding $36, 000 from Mr. 
Frederick Sterling? A. I can recall no such statement. 

Q. Was it a fact that you and Mr. Oliver Sterling as trustees were 
demanding that sum from Mr. Sterling as a shortage? A. I know of no 
direct demand being made. 

Q. Do you know of any indirect demand being made? A. On Mr. 
Sterling? 

Q. Yes. A. No. 

Q. Did you at that time authorize Mr. Whelan to proceed to recover 
$36,000 from Frederick Sterling or his estate? A. There was much dis- 
cussion of that point, but I cannot recollect his ever having been instruc- 
ted to take action, until later, after the appointment of the conservator. 

Q. Well, now, isn't it a fact that in your petition for a conservator 
you allege that you were interested in Frederick Sterling's estate because 
of claims of the estate of which you were atrustee? A. I cannot re- 
member the wording of that paper. 


* * * * me * 


Q. Well now, is it your testimony that you never at any time 


authorized anybody, nor made yourself, any demand against Mr. 


y =e 
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Frederick Sterling, or anyone for you, for the $36,000 shortage? A. I 
think we did make a demand of the conservator. 

Q. Now, prior to the appointment of the conservator, did you 
authorize anybody to make such demand against Frederick Sterling, or 
anyone for you? A. I cannot remember ever having done that. 

Q. At your meeting of the 14th of August, did you or did you not 
tell David Sterling and John Sterling that the father was short in the 
accounts? A. I cannot remember having done so, although -- 

Q. Although what, sir? A. I won't go ahead and express ideas. 
I have answered the question. 

Q. Idon't understand you, sir. You deny that you made such a 
statement? A. My statement was that I cannot remember any such 
statement having been made. 

Q. Did you explain to John and David why you were so interested 
in their father's estate? A. We felt that the estate should be terminated. 

Q. You are speaking of the wife's estate. I am speaking now of what 
interest you had in Frederick Sterling's property and moneys? A. I 
think our own interest as trustees was in his wife's estate, of which he 
was executor. 

Q. Therefore you were not interested in Frederick Sterling's 
property, except as it was connected with the wife's estate; is that right? 
Now, what interest did the wife's estate have in Frederick Sterling's 
money? A. Only through the shortage of $36, 000. 

Q. That is right, sir. Now, what was that shortage? What did 
that consist of? 

THE COURT: Well, I think that is too far afield. That is beyond 
the scope of the direct examination. 

MR. FRIEDLANDER: I did want to -- 

THE COURT: The issue in this case, you know, is the validity of 
the power of attorney and the contract executed pursuant to the power of 
attorney. 


* * a * ae x 


BY MR. FRIEDLANDER: 


66 

Q. Now, Mr. McKittrick, when was the last time that you had seen 
Mr. Frederick Sterling prior to July 24, 1956? A. I cannot give an ac- 
curate answer. My recollection is about two years before. 

BY THE COURT: 

Q. Just a moment, Mr. McKittrick. I would like to inquire this: 
In view of the fact that Frederick Sterling had three adult children appar- 
ently, why would his nephews take the initiative in having a conservator 
appointed instead of leaving the matter for the children? A. There was 


a quarrel in the family. 
Q. Isee. A. Between the two boys and their sister. I felt and 
my co-trustee, Iam sure, felt that the best plan would be to have someone 


who was not engaged in family quarrels in that position. 

Q. Well, was it a three-way quarrel ? A. No; it is two boys 
against one girl. 

* * * 

BY MR. FRIEDLANDER: 

Q. Where did you get your information about this quarrel, Mr. 
McKittrick? A. It was assumed and discussed in all of the meetings 
that we had. 

aE * * * * * 

Q. Now, isn't it a fact that Frederica told you that there had been 
a quarrel? A. I knew there was a disagreement over -- 

Q. I would appreciate, Mr. McKittrick, if you would not say you 

knew something. I would like to know if Frederica told you that 
there was a quarrel? A. I can never remember having her use the 
word "quarrel." 

Q. Did David tell you that there was a quarrel? A. He did not. 

Q. Did John tell you that there was a quarrel? A. No. 

Q. Did anyone tell you that there was a disagreement? A. I 
knew there was a very real disagreement, Your Honor. 

. Q. Who told you? From what source did you learn that? A. I 


learned that from Frederica and from Mr. Whelan. 
*x * * * 
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Q. Did John ever say that there had been any disagreement be- 


tween himself and his sister? A. He criticized his sister very bitterly 
for having engaged a lawyer independently. 

Q. But did he say there was any quarrel? 

THE COURT: Well, now, he didn't say quarrel. 


* * * * 


JOHN RICHARD CAVANAGH 
* * 
DIRECT EXAMINATION 
BY MR. EDGERTON: 

Q. Will you state your full name, Doctor? A. John Richard 
Cavanagh. 

Q. Are you a licensed and practicing physician in the District of 
Columbia? A. Iam. 

THE COURT: Well, now, I suppose you wish to qualify the witness 
as a psychiatrj.st? 

MR. EDGERTON: Yes, sir. 

THE COURT: Well, I do not suppose that is necessary in this case. 
It can be stipulated he is an eminent psychiatrist and well known to the 
Bar and the Bench. 

MR. EDGERTON: And also a member of the Mental Health Com- 
mission. 

THE COURT: Yes. 

BY MR. EDGERTON: 

Q. Dr. Cavanagh, did you have occasion during the month of 
September, 1956, to examine Frederick A. Sterling? A. I did. 

Q. Where did you see Mr. Sterling? A. At his home. 

aE a aK bd ok * 

Q. Will you state the date you saw him? A. September 12th, 
about 7 p.m. 

Q. About 7p.m.? A. Yes, on September 12, 1956. 

Q. Where was Mr. Sterling when you saw him? A. In an up- 
stairs sitting room. 
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Q. Was he seated inachair? A. Seated in a chair, attended by 
a nurse. His daughter was also present. 
Q. Doctor, will you tell us what you observed with reference to 
Mr. Sterling's mental condition at the time that you examined him on 


September 12th? A. On entering the home, I had a brief discussion with 
his daughter, Frederica, who told me a little bit of the background of the 


Situation. 

Q. We then went upstairs to this upstairs sitting room, and Mr. 
Sterling was in his bed clothes, wrapped in a blanket, and asI say, at- 
tended by a nurse. 

At that time he was very obviously physically ill. He was coughing. 
He was emaciated. You could hear loud mucous in his chest as he tried 
to clear his throat. He was able to recognize when I introduced myself 
to him that I was a physician. He seemed unable to grasp the fact that I 
was a psychiatrist. But having recognized me as a physician, it was 
very difficult thereafter to hold his attention, and it was constantly neces- 
sary to call him back to the fact that we wanted to talk to him. 

I asked him if he knew the people who were in the room, and he 
was unable to identify his daughter. He identified the nurse as a friend. 
He was unable to say how long the nurse had been there. 

He was unable to name his other children, although he said that he 
had four children, and that they were all about 12 years of age, which 
apparently was not true. Frederica was certainly more than 12. I did 
not see the other children. 

He was unable to give any account of his finances. He said, yes, he 
had some money. He didn't know how much. I asked him where this 


money was. He said he didn't know, but he supposed it was in the bank. 


He was unable to name the bank. 
I pressed him to identify his daughter -- I beg your pardon, to 
identify this woman who was there out of uniform, and he variously 
identified her by saying that she was there, that she was there to 
have a good time, that she was a friend of the nurse. 
| But it was only when I asked him a question easy to answer, for 
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instance: Is this your daughter? He would say yes. 


But in coming back to the identification, if you asked a more diffi- 
cult question, such as: Could you point out your daughter in this room? 
He was unable to do so. And this was true of a great many of the questions 
that I would ask. 

If they were asked in a way that could be answered, yes, he would 
answer them. If they were asked in a more difficult way, he was unable 
to follow the trend of it and would apparently give any answer that I sug- 
gested to him because it was easier that way and he was rather annoyed 
with the fact that we kept pulling him back into the situation, into the 
Situation in which the four of us were, to. hold his attention. He would 
adopt various suggestions, and when I said: This is your daughter, isn't 
it? He answered yes. 

He had no appreciation apparently, as far as I could elicit it, of the 
seriousness of his physical condition. He had a rather inappropriate 
sense of euphoria, that everything was fine. 

Now, of course, he was disoriented for time. He could not give 
any appropriate idea of the time. He missed it by some 30 or 40 years 
when I pressed him. 

He was unable to name the place where he then was, and he finally 
settled on it being a rooming house, and I asked him: Suppose if it were 
a rooming house, what sort of rent would he have to pay? And he could 
form no particular judgment on what sort of rent one would have to pay 
for that house, but when I suggested $300, he agreed. And I said: Maybe 
that is too much, would $200 be all right? And he would agree that maybe 
$200 would be better. 

So we never did arrive at any value judgments in regard to finances 
that would be fitting for the situation. He identified the place once asa 
hospital because the nurse was there, and this woman in white was there, 
and maybe the white meant a nurse in the hospital, but he wasn't too sure. 

Not, on the basis of his general physical condition and on the fact 
that there was obvious peripheral arteriosclorosis, it was my feeling 
at this time that Mr. Sterling was -- 
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* * * * * * 
A. It was my opinion at this time that he was suffering from 
106 chronic brain syndrome, arterio-sclorisis, of sufficient degree to 
impair his mental state that he could not with good judgment and pru- 
dence conduct his affairs. 

Q. Doctor, this is September 12th. Are you able to relate your 
opinion of Mr. Sterling back a month, or approximately one month, as to 
whether or not there would have been any, in your opinion, that is, any 
substantial change in his condition during that month in the nature of the 
illness that you noted? A. If I were to base my judgment on similar 
patients whom I have seen during my practice of 25 years, I would feel 
that it would be difficult if not impossible for such a condition to develop 
in 30 days. 

* a * * 3 oe 

CROSS EXAMINATION 
BY THE COURT: 

Q. Can you express a definite opinion as to the mental condition of 
Mr. Sterling as of a month prior to the time that you saw him? A. On 
the basis of the history which I obtained from his daughter, in which there 

107 was no evidence of any sudden cerebral accident, which might have 
changed his condition rapidly, I would feel very definitely that he could 
not have changed radically in a month. 

Q. Well, in other words, is it your opinion that the condition of 
chronic brain syndrome that incapacitated him from conducting his af- 
fairs existed a month prior to the time you saw him? A. That is my 
opinion, Your Honor. 

* x x * * * 

BY MR. FRIEDLANDER: 

Q. How many examinations did you make of Frederick Sterling, 
Doctor? A. I made one examination. 

Q. What period of time did that occupy? A. It was an adequate 
period of time to form a judgment. 

Q. How long? A. I imagine it was about an hour. 
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Q. Do you have any notes on how long you were there? A. No. I 
make my examinations on the basis of necessity to form a judgment. I 
know it was about an hour but I would not swear to anything longer than 
that. | 

Q. When did you make the notes which you ‘ate referred to in 
your testimony? When did you make those? A. The notes which I 
am referring to were made that evening. | 

Q. By whom? A. By myself. 

Q. On the typewriter? A. No. | 

Q. Do you have your original notes? A. No; I do not. 

Q. What did you do with those? A. I threw them away. 

Q. How much of your opinion is based on the background or history 
that was given you by Mr. Sterling's daughter? A. My opinion is based 
on my examination. | 

Q. Any portion of your opinion based on the background given to you 
by the daughter? A. To the extent that she certified, said to me that she 
was the daughter. I had no way of knowing this otherwise. I had no 
way of knowing the nurse had been there for a period of time without the 
daughter saying so because the patient was unable 4 give me this infor- 
mation in a reliable way. 

Q. You mentioned the fact that in view of the bdstory given by the 
daughter of no particular occurrence which might have caused this con- 
dition to exist, you reach the conclusion that the condition you saw, or 
Say you saw on September 12th, had existed at least a month before? 

A. That is correct. : 

Q. Did you rely on what the daughter told you about the lack of an 
incident or happening which might affect his mind? _A. I relied to the 
extent that she seemed to have knowledge of the case, and that the nurse 
was also there who had knowledge of the case, and neither related any 
specific incident which had occurred in the past month. The information 
available to me was that there had been no marked change. 

Q. And to that extent you relied on her statement to you? A. To 


this extent I got the history from the daughter, whom I considered 
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reliable; yes. 

Q. What sort of an incident might cause this hemorrhage, or what- 
ever the condition was that you referred to? A. Cerebral hemorrhage. : 

Q. Or what could have caused it? A. A large area of cerebral 
softening. 

Q. What could have caused it? A. Oh, hypertension, high blood 
pressure, hardening of the arteries of the brain. 

Q. Would it occur suddently? A. It could occur suddenly. 

Q. Would a strain, like being accused of converting money, could 
that cause it? A. I rather seriously doubt that this man was in much 


‘acme Py Oe . 


win aw 


110 of a condition to be impressed by many external influences, such as 
the psychic trauma of which you speak. He was too detached from re- 
ality. 

Q. Now, Doctor, you don't seem to be answering my question. 
Could such an incident, being falsely accused or properly accused of hav- 
ing converted money to your own use, would that create a situation which 
might cause the hypertension you speak of? A. In and of itself, I do not 
believe it could. 

Q. Did you talk to his regular family physician before or after you 
made the examination? A. I did not. 

Q. Is it standard practice to examine a person without getting a 
medical history from his regular doctor? A. It depends on the cir- 
cumstances of the case. 

Q. In this case, was it standard practice for you to make an exami- 
nation of this patient without getting the medical background from his 3 
family physician? A. I don't think you can make standard practice of 
one case. 

Q. Now, was it proper, in your judgment, was it to the best in- 


terest of getting a complete examination for you to ignore the family 
doctor and his opinion? Ora history of the situation? A. Obviously, 
111 since I did it, I did consider it good judgment. 
Q. Did you ever think at all about the fact that he had a regular 
family physician? A. Of course I thought about it. 
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Q. And did you suggest to the person who had suggested you make 
the examination, did you suggest that you would like to talk to the family 
physician? A. I don't recall. 

Q. Isn't it a fact that you suggested and were told not to? A. This 
I have absolutely no recollection of. 

Q. Did you know that the family physician had in writing, at the 
request of the daughter, given a statement that Mr. Sterling was of suf- 
ficient mental capacity to execute a document in July, July 13, 1956? 

A. No, I wasn't aware of that. 

Q. Did the daughter tell you about that? A. I have no recollection 
that the daughter did so. : 

Q. Did you know that he had conducted business over the past six 
or seven months? Did you know that? A. I had no knowledge of it. 

I was only concerned with the period of September 12th and the month 
before. | 

Q. Why were you concerned with those periods only, Doctor? 

112 A. Because I was asked to examine him concerning his mental 
competency on September 12th, the day I examined him. 

Q. Why were you interested in the month before ? A. Because 
I knew that the question would come up in court as to how long this con- 
dition had persisted. : 

Q. Who told you that that question would come up in court? 

A. Ihave testified in court many times and I have been asked this ques- 
tion many times. : 

Q. Well, how did you get the figure of the August date? A. I 
didn't say anything about August. 

Q. You said a month before. A. That would be August 12th, 
wouldn't it. : 

Q. Who gave you the date? A. Nobody gave me such a date. 

Q. Were you told when you were employed that they would want 
you to testify? A. I was asked to examine the subject for the purpose 
of testifying, as I understood it. 

Q. And relating to some documents executed in the middle of 
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August? A. This I have no recollection of, although I understand 
secondarily that there were some such documents. 
BY THE COURT: 

Q. Were you asked to examine the patient in connection with the 

petition for the appointment of a conservator? A. AsI recall it, 
I was asked to examine him because there might be some possible legal 
action, which would require a determination of his competency. I have no 


recollection of exactly what the circumstances were. 


* * * * x * 
REDIRECT EXAMINATION 
BY MR. EDGERTON: 


Q. Doctor, do you recall that you were originally requested to 
examine Mr. Sterling at the request of Mr. Edward J. Carey, a member 


of the Bar, who was appointed Guardian at Litem? A. That Ido. 
Q. In the conservatorship proceedings? A. Yes. 
* ok * * : % 
BERTLE NELSON ; 
* * * * * * “ 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: . 
Q. Will you state your full name, please? A. Bertle Nelson. 
* 5 * ae ye *x \ 


Q. Where is your office? A. 1150 Connecticut Avenue. 
Q. And how long have you been engaged in the practice of medi- ; 
cine? A. Here in the District, two years. , 
Q. And are you associated with a Dr. Firm or association? A. 
Yes. 
Q. Who are you associated with? A. With Dr. Daniel, Leonard * 


and Brennan. 

Q. And all of you occupy the same suite? A. Yes, sir. 

THE COURT: Are you endeavoring to qualify this witness as a 
general practitioner or as a psychiatrist? 

MR. FRIEDLANDER: No; a general practitioner. 
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THE COURT: Will his qualifications be conceded? 
MR. EDGERTON: I will as a general practitioner; yes. 





BY MR. FRIEDLANDER: 

Q. Did there come atime, Doctor, when you had occasion to see 
Frederick Sterling? A. Yes, I was asked to see him. 

Q. Had you attended him regularly? A. No, I had not. 

Q. Were you taking someone's calls? A. Yes. 

Q. During the summer? A. Yes. 3 

Q. Now, Dr. Leonard was the regular physician for Mr. Sterling? 
A. I believe that is right, and he was away at the ” and I was asked to 
see Mr. Sterling. 3 

Q. Will you tell us what days you saw him? A. I saw him on the 
tenth of August, at the request of his son, regarding the certificate of 
his mental competency. I refused to sign it on the 10th. I didn't believe 

that I had sufficient acquaintance with the patient. I went back on 
the 12th of August, which was a Sunday. I went alone, and I spent perhaps 
a half an hour or 45 minutes with Mr. Sterling, and I felt at that time 
that he probably was competent. ! 

* * * * i * 

A. *** So onthe 13th, I met with Mr. — ad I signed 
the certificate. ; 

Q. And that certificate was addressed to a bank, was it? A. I 
believe it was. My part of it didn't concern that. 

MR. FRIEDLANDER: I wonder if I could get the certificate from 
the gentleman from the bank? He has it in his folder, Your Honor. 

THE COURT: Well, now, a certificate is not admissible in evidence, 
Mr. Friedlander. : 

MR. FRIEDLANDER: I understand that, sir. I wanted to be cer- 
tain that we fix the correct date. So there is no question about the date 
he signed, ifI may. I want to just show it to him. 

THE COURT: I said the certificate is not evidence. Proceed and 
examine the witness. The certificate is not evidence. 

BY MR. FRIEDLANDER: : 
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Q. Are you certain of the date, the 13th of August, 1956? A. Yes, 


Q. You saw Mr. Sterling on the 10th? A. Yes. 

Q. Now, will you tell us what type of examination 
you made? A. On the 10th? 

Q. Yes. A. Well, onthe 10th, I went over Mr. Sterling physi- 
cally because of a medical condition. He was in mild congestive heart 
failure, and rather short of breath. 

* * od * 7% 

Q. Will you tell us, Doctor, what you found as a result of your 
visits? I think you said that there were three? A. Yes. 

Q. And the conclusion you reached at the end of those three. 

A. I felt that he was mentally competent. 
aK * * * * ae 
THE WITNESS: In my opinion, he was mentally competent. 
BY MR. FRIEDLANDER: | 

Q. In the course of your talking to him, did you ask him any ques- 
tions relating to a safe deposit box? A. Yes, sir. 

Q. Will you tell the Court what question you asked him and what 
answer he gave? A. Well, I asked him a number of questions about his 


finances and safe deposit box, and one question I recall was how much, if 


he knew how much money he had in there, and he said something to the 
effect that it was none of my business, which is true. 

* ok * 5 * 

CROSS EXAMINATION 
BY MR. EDGERTON: 

Q. Doctor, I understand you had not seen Mr. Sterling prior to 
August 10th? A. I had but it had been a year or more before, at which 
time he was coming to the office for a visit. A. He was coming into the 
affice ? 

Q. He was Dr. Leonard's patient? A. I believe at that time Dr. 
Brennan was seeing him. That was long before this. 

Q. Did you notice any change in his condition between the time you 
had seen him previously and when you saw him in August, 1956? A. Yes, 





at : 

there was considerable change. There had been a great deal of deteriora- 
tion. He was thinner, and he was pretty much bedfast, or at least con- 
fined to his separate floor quarters. He had a mild congestive heart 
failure which was present off and on throughout August, and which seemed 
to be worsening. ! 

Q. Doctor, as I understand it, Dr. Leonard was away on vacation? 
A. Yes, sir. : 

Q. And the call came into your office from Mr. Sterling's son, 
Patrick David Sterling? A. That is right. : 

Q. And you were requested to come to the house for what purpose? 
A. I think that I was requested to come there and see that I would certify 
that he was mentally competent. 7 

Q. Was it for that specific purpose? A. I believe so. 

Q. And you went there on the 10th of August and you were not able 

to satisfy yourself on that day? A. No, sir. 

Q. And you returned? A. I returned on the 12th, which was 
Sunday, when no one else was there, and I examined him again. 

* * * * oe & 

Q. Have you treated Mr. Sterling since that time? A. Yes. I 
think I saw him at home a couple of times after that. Iam pretty sure I 
did. : 


Q. Doctor, did you understand the nature of the certificate that 
you were asked to make? What the purpose of it was? A. Well, not 


exactly. I understood that it meant someone else would have access to 
his safe deposit box, but that wasn't the question that I was concerned 
with. Iwas * ** : 

* * * * ® * 

REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: ! 

Q. Did you before you reached your conclusion, did you confer by 
telephone with Dr. Nelson? A. Dr. Leonard, you mean? 

Q. Dr. Leonard, excuse me, yes. A. Yes, I called Dr. Leonard 
because he had seen him recently. , 
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* * 


BERNARD W. LEONARD 
* * 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Will you state your full name, sir? A. Dr. Bernard W. 


Leonard. 
* *x * * * * 


Q. Where is your office, Doctor? A. 1150 Connecticut Avenue, 
Northwest. 
MR. FRIEDLANDER: Will you admit his qualifications as a regu- 


lar practicing physician? 


MR. EDGERTON: Yes. Asa general practitioner? 

MR. FRIEDLANDER: That is right. 

MR. EDGERTON: Yes. 

BY MR. FRIEDLANDER: 

Q. Did you or have you during the course of your practice treated 
Frederick Sterling? A. Ihave, sir. 

Q. For what period of time would you say you have treated him? 
A. Ihave seen Mr. Sterling many times since the 17th of March, 1956; 
the 17th of March, 1956. 

Q. Did there come a time when you were requested to determine 
his mental condition in July of 1956? A. There was, sir. 

Q. At whose request were you asked to determine his mental 
condition? A. AsI recall, Miss Frederica Sterling told me that Mr. 
Whelan -- 

BY THE COURT: 

Q. Well, just answer the question. At whose request were you 
asked? 

* ed * bs * ed 

THE WITNESS: Now, I wasn't specifically asked to make an esti- 


mate of Mr. Sterling's mental condition. 
so ss *. * 
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BY MR. FRIEDLANDER: 

Q. Well, at whose request did you examine him for any purpose? 

A. Mr. Sterling was turned over to me for care on the 17th of 
March, 1956, care for his general medical condition. 

Q. Now, did there come a time in July when you saw him in the 
presence of his daughter Frederica? A. Yes, sir. : 

Q. And who else was present? A. Mr. --I think Mr. Whelan. 

Q. Would you see? Is this the gentleman? | 

* * * * * * 

Q. Now, who asked you to tell them the mental condition of Mr. 
Sterling, if anybody, at thattime? A. The cneation wasn't posed that 
way, Mr. Friedlander. 

Q. How was it said? A. Well, I will tell con what happened. I 
was told by Miss Frederica Sterling that Mr. Whelan wanted me to wit- 
ness Mr. Sterling's name, signature to a document. | 

I was told also that that document had to do with authorization for 
the transfer of Mr. Sterling's functions as trustee of the estate of Mr. 
Sterling. In that connection, I said that this involves a question of mental 

competency, and wouldn't it be better if you secured the opinion of 
a specialist in mental disturbances, or a specialist in mental disease, 
or mental competency. | 

I was told that that would not be necessary, that I as his general 
practitioner, as an internist, could make a statement as to his mental 
competency, which for the purposes would be adequate. 

Q. Now, you were talking about Frederica, that is, the daughter 
and Mr. Whelan? A. Iwas talking also about Mr. Whelan, too. 

x ak 2k * * x 

Q. Well, did you make an examination? A. I didn't make an 
examination specifically that day, but I had seen Mr. Sterling repeatedly 
from March 17, 1956, until the date of this, July 13th, and the last prior 
date was June 29th, 1956, and I was thoroughly aware of his mental and 
physical condition, at least I thought so. 


Q. What, in your opinion, was his mental condition on July 13, 
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1956? A. It was my opinion that he was mentally competent. 

Q. And that was based on your knowledge of him and your treat- 

ment of him all that time? A. From my accumulated knowledge 
over the months, and supplemented also by my specific question to him, 
I believe, after the statement was signed. I asked him if he wanted to do 
what he had done, and he said he did. 

Q. Now, Doctor, what was Mr.. Sterling's condition as to hearing? 
A. Ihad the impression that Mr. Sterling was a bit deaf because often- 
times you would have to speak loudly to him or repeat your questions to 
him. 

* * 
CROSS EXAMINATION 
BY MR. EDGERTON: 

me 5 a ae 

A. What was his physical complaint? 

Q. Yes. A. Do you want a diagnosis or do you want the com- 
plaint? 

Q. You don't have to go into any detail. Just generally. A. He 
complained of shortness of breath, weazing, of cough, and particularly 
of inability to walk, and when I initially came into the picture his ina- 

bility to walk was so marked that he had fallen several times. 

Q. It was at that time, in order to prevent him from injuring him- 
self, that nurses were gotten for constant care around the clock. 

BY THE COURT: 


Q. What was the disease or diseases that he was suffering from, 
the principal one? A. Well, he had arterio-scloritic heart disease, 


heart enlargement, heart failure, or congestive heart failure, auricular 
fibrilation, and this had been preceded by high blood pressure. 

Q. Was there any arterio-sclorosis? A. One felt that his heart 
condition was basically arterio - scloritic, or the basis of the arterio- 
scloritic changes in his coronary vessels, which had undoubtedly led to 
scarring of his heart muscle, which in turn had led to enlargement and 
failure. 
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There had never been an episode, however, of coronary thrombosis 

to my knowledge. ; 
Q. Does arterio-sclorosis tend to effect a person's mental faculties? 

A. It very definitely does. | 


x x * * _ + 
128 REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: : 

Q. In this case had the arterio-sclorosis affected Mr. Sterling's 
mental condition as far as you know? A. It had not. It has been my 
opinion that it had not made any greater inroads than it does in many 
people of his age, and it certainly was not, to my way of looking at it, a 
disabling feature with him. | 


* * 3K * ! * * 
EDWARD L. CAREY 
* * * ak | * K 
129 DIRECT EXAMINATION 


BY MR. EDGERTON: | 

Q. Will you state your full name, please? A. Edward L. Carey. 

Q. And you are a member of the Bar of this Court, are you not? 
A. Yes, Iam. : 

Q. Mr. Carey, were you appointed Guardian at Litem for Frederick 
A. Sterling in connection with the appointment of a conservator of his 
estate? A. I was. 3 

Q. And in connection with the appointment which you received, 
did you make a certain investigation into the situation concerning Mr. 
Sterling? A. I did. : 

k aK ak * : * * 

Q. Mr. Carey, in connection with your jnventieation, did you talk 
to Mr. Sterling at his home or seehim? A. Yes, I did. I talked to 
him on August 27th for approximately one hour. : 

Q. Is the substance of your observations with respect to what you 


noted about his condition contained in your report? : A. Yes, sir, it is. 
* * * * a. * 
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Q. Will you tell us, Mr. Carey, briefly tell us, sir, of your own 
observation of Mr. Sterling, what you noted about his mental and physical 
condition, at the time you talked to him? A. On August 27, 1956, I 
visited the home of Mr. Sterling. I was met by his daughter Frederica, 
whom I learned at that time to be his daughter. 

She took me to the second floor and introduced me to her father. 
Prior to our going upstairs, I suggested that I wanted to talk to the 
adult ward alone. So I spent approximately 45 minutes to an hour with the 
elderly gentleman, and I had a great deal of difficulty in having him under- 
stand what I was talking about. 

I tried to explain the official appointment of mine as an officer of 
the Court to make certain investigations. He didn't seem to understand. 

Then I asked him, andI recall this very specifically, was he not 

at one time the Ambassador to Sweden. He said yes. I tried to 
develop further conversation along that line, and I ran into complete 
frustration. 

I then asked him if he were not at one time the Minister to Ireland, 
and I said: You know, my father was born in Ireland, and I tried to 
explain where my father was born, and he didn't seem to understand 
what I was talking about. 

The only time he displayed any degree of lucidity, if it can be con- 
strued as lucidity, was at one point when he said: When were you born 
in Ireland? And I tried to explain that it wasn't I that was born in Ireland, 
I said it was my father. 

Then I asked him a lot of questions that I tried to develop as best I 


could. I would ask a question and have a prolonged silence of probably 


45 seconds to 60 seconds, and then I would get a vague response which had 
no connection or relationship to the prior question. 

So after about a period of an hour I then left. I left his room and 
went downstairs. The man was extremely feeble, and he seemed to be 
_in a sort of supine condition sitting on the chair. He wasn't sitting up 
straight. He was sort of back in a reclining position, and he seemed to 
be looking off into the distance, and as I said previously, he didn't seem 
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to understand my questions. 

Q. Mr. Carey, in furtherance of your cuits: as Guardian at Litem, 
were you present at a conference or hearing at the office of the United 
States Attorney at which Mr. Crooks, the temporary conservator, and 
Mr. Patrick David Sterling were present? A. Yes, sir, I was present 
at a hearing on August 24, 1956. 

Q. Now, without going into all the subject matter of that conference, 
Mr. Carey, would you tell us your recollection as to any conversation, 
particularly from Mr. Patrick David Sterling with reference to moneys 
which Mr. Crooks was claiming belonged to the estate and which he was 
endeavoring to collect as conservator? A. Yes, I was present and asked 
no questions. I merely sat and listened, but Mr. Sterling was accompanied 
by Mr. Samuel Mensh, a member of the Bar, and I recall Mr. Mensh 
said to Mr. Sterling, he said: Now, narrate what you told me. 

So Mr. Sterling admitted that he had his father sign a certain docu- 
ment, that he had gone to the safe deposit box and taken certain securities. 

He was asked where those securities were at that particular time. 
He said I gave them to my partner, Mr. Blackwelder. Someone asked, and 
I have forgotten who it was, where Mr. Blackwelder was, and Mr. Ster- 

ling said: He is in Florida, and he said he is going to invest these 
moneys in real estate. : 

He then indicated or represented, asI recall, that he would make a 
substantial effort to secure the return of these securities. He said he 
wanted some time. I don't recall specifically how much time, but he 
wanted an opportunity to go to Florida for the purpose of recapturing the 
securities which he tumed over to Mr. Blackwelder. 

* * * * x aK 

Q. In connection with the statement that Mr. Sterling made which 
you have just recounted, was there any reference made to a contract 
existing between Mr. Sterling and Mr. Blackwelder? A. No, there was 
none. 


* * * * * * 


CROSS EXAMINATION 
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BY MR. FRIEDLANDER: 
Q. When you went to visit Frederick Sterling, did you do it at 
your own suggestion or someone else's. A. I did it because I knew it to 
134 be my duty as Guardian at Litem. 
Q. And your examination of him was at no one's request or for no 


purpose except for you to ascextain his condition? A. To makea 


proper report to the Court. 

Q. Now, in doing that you wanted to find out what his mental con- 
dition was? A. His general condition, his physical and his mental 
condition. 

Q. Did you speak to his regular family physician? A. No, I did 
not. 

Q. Was there any reason why you didn't talk to his regular family 
physician? A. No, because I talked with Dr. John R. Cavanagh, who 
is a psychiatrist, and he made a complete report to me, which satisfied 
me. 

Q. And that report that he made and that examination he made on 
September 12th. Now, when were you appointed? A. August 17th if I 
recall correctly. I saw the adult ward on August 27th. 

Q. Iunderstand that. A. Well, I didn't want any confusion. 

Q. You were appointed you said on the 17th of August? A. That 

is correct. 

Q. That is the date that Mr. Crooks was appointed conservator? 

* * * * * * 

Q. When you were appointed you went immediately to see Mr. 
Frederick Sterling, or did you wait? A. I waited a week. 

Q. What did you do in the meantime? Did you talk to someone 
else? A. Itaiked to Mr. Crooks. I talked to Mr. Whelan. I talked 
to a Mr. McKittrick. I talked to a Mr. Sterling, an attorney in New York 
City, and I talked to Mr. Sterling; the adult ward's brother. 

Q. Did you talk to John Sterling? A. Yes, sir. 

Q. Did you talk to David Sterling? A. I saw David Sterling the 
day of the hearing in the United States Attorney's office on August 24th? 
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Q. Did you talkktohim? A. Iam coming to that. After the 
hearing was over -- 

* * * * * * 

THE WITNESS: * * * After the hearing was over, I said to Mr. 
Sterling: I have been appointed guardian ad litem for your father, andI 
said that I have an obligation to make a report to the Court. 

I said: I should like to talk to you ata convenient time to both of us 
for the purpose of discussing your father's condition. He indicated he 
would be available to talk to me. : 

I tried unsuccessfully on many occasions subsequent to August 24th 
to locate Mr. Sterling. I called the home of Mr. Samuel Beach, where I 
understood he was living. I called there many time s, left word, and was 
never able to have Mr. Sterling get in touch with me. 

Q. Did you talk to Mr. Beach? A. No, I did not. 

Q. You knew he was the attorney for Mr. Sterling? A. I had 
heard it indirectly. The estate, not for Mr. Sterling. 

Q. Didn't you know he was the attorney for Mr. Sterling? A. No, 
I did not. 

Q. Now, there came a time when you talked to Dr. Cavanagh? 

A. That is correct. : 

Q. And when was that, before he made the : or after- 
ward? A. Subsequent. I made my examination before Dr. Cavanagh. 

Q. Did you employ Dr. Cavanagh? A. Yes, sir. 

Q. And so you talked to him before you employe him, didn't you? 
A. Yes, sir. 

Q. And when was that that you employed him? A. Some time in 
September. Ihave forgotten when. : 

Q. Was it much before September 17th? A. ‘Much before September 
17th? It was some time in September. I think he made his report to me 
on September 13th, if I recall correctly. It would have to be prior to 
that date, Mr. Friedlander. : 


* * * * + * 


Q. Now, Mr. Carey, will you tell us, please, did you know that 
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Mr. Sterling was hard of hearing or slightly deaf? A. No, I did not. 
He seemed to capture the tone of my voice. 

Q. And how did he indicate that? A. Well, he answered some 
questions but in a vague fashion. 

Q. What questions did you ask him that he answered in a vague 
fashion? A. Well, I asked him -- specifically, let me think. There 
was a discussion with the question of Ireland, which was the only time I 
got him to respond to my question. Specifically, I can't recall the specific 


question. 
* * * * * * ‘ 
139 A. I can't recall specifically. ) 
Q. Can you tell us whether you had ever seen him before? A. I ae 


had only seen the man once. 

Q. And when you went in, you were introduced by whom? A. His 4 
daughter, Frederica. ‘ 

Q. And how did she introduce you? A. As Mr. Carey, the | 
appointed guardian ad litem. ; 

Q. Did he seem to resent you being there? A. No, he didn't. 

Q. Did he seem friendly to you? A. He was, I would say, in- 
different. | 

Q. And was there any particular reason why he should have been 
interested in you at that time? A. Well, I wouldn't know that, Mr. 
Friedlander. 

Q. I mean, did he indicate anything to you? A. No, he didn't. 

Q. Did he ignore you? A. No, he sat there, and I tried to talk ) 
to him, and he didn't answer, and if he did answer, he gave me vague , 


answers. 
Q. Did you ask him anything about his finances? A. No, I 
didn't. 
Q. Did you ask him whether he had any money? A. No, I didn't. 
Q. What sort of questions did you ask outside of those you have 
140 already mentioned? Any others? A. I generally restricted my- 
self to that which I thought I might develop, as a diplomatic background; 
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other than that I didn't get anywhere. 
Q. Did you ask him whether or not he wanted anybody to handle his 
affairs, a stranger? A. No, I did not. 
Q. Did you ask him whether or not he had friendship or feelings of 
closeness to his children? A. No, I did not. 
Q. Did you ask him whether or not he wanted David or John or 
Frederica to handle his affairs? A. No, I did not. 
Q. Now, your purpose was to ascertain whether or not a conservator, 
a permanent conservator, should be appointed? A. That is correct. 
Q. Andifso, whom? That also you were to consider, weren't 
you? A. Notas to whom; I don't think that was my province. 
* * * xK 5 a 
141 Q. You didn't know what his medical condition was at that time ? 
The psychiatrist hadn't examine him, hadhe? A. | No; that is correct. 
Q. And you didn't call the doctor, his family doctor? A. No, I 
didn't. | 


* * * * ; * * 
KING BRYANT | 
* * * * * * 


DIRECT EXAMINATION 
BY MR. EDGERTON: | 
Q. Will you state your full name to the Court? A. King Bryant. 
bs * x x 1 * * 
142 Q. Mr. Bryant, have you been employed as a male nurse or at- 
tendant for Mr. Frederick A. Sterling? A. Yes, sir. 
Q. Since when? A. The 15thof March. 
Q. Are you still with Mr. Sterling? A. Yes, sir. 
Q. And what hours of the day did you work there? A. Eight to 
four. , 
Q. How many days a week is that? A. Seven. 
Q. He had other nurses that came on after you? A. Yes, sir. 


* * * * oe * 


143 Q. Now, Mr. Bryant, did you notice any change in Mr. Sterling's 
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condition during the months that you were attending him since you were 
employed in March, 1956? A. Yes. He has gradually been getting 
weaker from the beginning up until now; sure. 

Q. Inorder to save time, Mr. Bryant, I want to bring you directly 
to the date of August 10, 1956. That is the date on which you witnessed 
a paper that Mr. Sterling signed; is that not correct, sir? A. Yes, sir. 

Q. Now, do you recall what day of the week it was? A. Friday, 

I think. 

Q. Now, who was present when a document was signed? A. I 
was, and Mr. David Sterling, and Mr. Blackwelder, and Miss Gardner. 

Q. Whois she? A. She is a nurse that comes on at four. 
| Q. Now, when did you first notice Mr. Patrick David Sterling? 
That is Mr. Sterling's son, of course? A. Yes. 

Q. Now, when did you first notice he arrived at the house on that 
day? A. About 2 o'clock. 

Q. About what time was the power of attorney signed that you 
witnessed? A. Pretty close to 4; it was about time for me to go off; it 
said 3:30. 

Q. Was Mr. Sterling talking to his father? When he first came in 
what did he do, Mr. Sterling, the son? A. Mr. Sterling was talking with 
his father when he first came in. He had some papers in his hand showing 
them to his father. When Mr. Sterling came in, I went in the other room. 
I never stay in the room when he has company. 

Q. Excuse me, Mr. Bryant. By the other room -- is that Mr. 
Sterling's bedroom? A. Yes. 

Q. And that is directly adjoining the upstairs sitting room? A. 
They are adjoining rooms, yes, sir. 

Q. And what is the opening between the two rooms? A. It hasa 


_ large door. 


Q. A French door? A. A large French door. I don't remember 
whether both doors was open, but Iam sure one was, because we keep one 


open most of the time, at all times. 
bs me * * xe cd 
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145 Q. How long did Mr. Patrick David Sterling remain there with 
his father after he first arrived? A. I would say about a half hour, 
offhanded, about a half an hour. 

Q. Could you get the trend of the conversation between Patrick 
and his father? A. No, I wouldn't say that I did because I didn't follow 
what they were saying. 

Q. Did you have any idea what they were talking about? A. Well, 
I know -- you mean from what I could gather? He was trying to get him 
to sign some papers, but what sort of papers, I didn't know what it was. 

Q. When did you first see Mr. Blackwelder on that day? A. Mr. 
Blackwelder came up shortly after, about thirty minutes after Mr. David 
Sterling was up there. 

Q. How long did Mr. Blackwelder then remain with Mr. Sterling? 
A. Mr. Blackwelder talked with him quite a while. I would say maybe 
over an hour. 


Q. Did Mr. Blackwelder remain there with him continuously then 


146 from the time he first arrived until the paper was signed? A. From 
the time that he got there until the paper was signed, Mr. Blackwelder 
was there. 


Q. Mr. Blackwelder was there? A. Yes. 

Q. Did David return to the room? Was he also there part of the 
time? A. He left. Mr. Blackwelder talked to him. He went down- 
stairs while Mr. Blackwelder -- he spent most of the time downstairs 
while Mr. Blackwelder was talking to him. 

Q. Did you get any of the conversation between Mr. Blackwelder 
and Mr. Sterling? A. I wouldn't say no definite words. I couldn't 
follow up because I didn't understand. I was dusting and cleaning up, so 
I would not try to base the conversation. I don't remember the words. 
Maybe if I heard some of them, but I could not connect them. 

Q. Well, was it with reference to the same paper? A. Yes, it 
seemed to be the same paper that Mr. David had. 

Q. Did you see that paper during most of the conversation that 
occurred? A. Yes. 
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Q. But you were not listening to the conversation? A. No, sir. 
147 Q. You just knew they were talking? A. That is right. 

Q. And thereafter somebody ask you to come out and sign this 
paper as a witness? A. Yes, sir, as a witness, because I didn't 
know what I was signing, but. Mr. David said it was only a witness to his 
signature, a witness that I saw him sign, which I did see him sign. 7 

Q. Did you see Mr. Sterling, the old gentleman, sign the paper? r 
A. Yes, and he said all he wanted me to sign is just to be a witness. 

Q. What was Mr. Sterling's attitude? Did you notice any attitude 
on Mr. Sterling's part? A. I didn't see nothing too unusual. I mean, 
he was awful light handed. I think we had trouble getting a pen for him : 
to sign. That is the only reason I was in there, trying to get a pen for “i 
him to sign. 3 

Q. Other than the actual signing, did you notice any attitude of 
mind on Mr. Sterling's part? A. No, I wouldn't say I did, particularly. ; 
I didn't see nothing unusual. He seemed about like he always is. 

a x aK x * * 

148 CROSS EXAMINATION $ 
BY MR. FRIEDLANDER: 

Q. I show you Plaintiff's Exhibit No. 2 and ask you is that your 
Signature? A. Yes, sir. 

Q. You did sign as a witness there? A. Yes. 

Q. In your presence did Sarah F. Gardner also sign as a witness? 
‘A. That is right. 

Q. You sawher sign? A. Yes, sir. 

* * * * * | * . 

A. I saw Miss Gardner myself. I signed right behind Miss 4 
Gardner. I wouldn't say I saw the other one sign, but I saw Miss Gardner ; 
sign. 

Q. Did you see Frederick A. Sterling sign? You saw the old man 
sign, didn't you? A. Oh, yes. 

Q. Now, were you there when the notary public came in? A. Yes, 


gir. 
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Q. Now, didn't the notary public talk to Mr. Sterling before he 


took the oath, or acknowledgement? A. The notary public came in after 
Mr. Sterling had signed it. They went and got the nate public after he 
had signed it. 

Q. I see, and then when he came in, who did he talk to? Who did 
the Notary Public talk to, if anybody? A. I don't remember him talking 
with no particular person. 

Q. Didn't he talk to Frederick Sterling? A. ; don't think he done 
too much talking to him. It seems like all he came in was to stamp those 
papers, but I didn't pay too much attention. I could not take an oath on 
that particular thing, because I was staying in the other room most of the 
time. | 
Q. Did Mr. Frederick Sterling during this period read newspapers? 
A. Yes, he read quite a bit. 3 

Q. Stilldoes? A. Yes. 


* * * * | *x * 
152 MARVIN WORRELL | 
* * *x * | * *x 


DIRECT EXAMINATION 
BY MR. FRIEDLANDER: : 

Q. First, might I have Plaintiff's Exhibit No. 2? That is the 
power of attorney. Mr. Worrell, will you state your full name, sir? 
A. Marvin Worrell. : 

Q. And your address? 2 

K * ae * : aK 

153 Q. And where were you employed in August of 1956? A. Stohl- 
man's Chevrolet Company, 3300 M. Street, Northwest. 

Q. And were you a notary public at that time? A. Yes, sir. 

Q. And how long had you held that notary's certificate? A. Well, 
Iam on my third five-year notary commission, oe expires February 
15, 1957. 

Q. I show you Plaintiff's Exhibit No. 2 and ask you if you will look 
at that and see if it bears your signature and seal as a notary? 
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* * * * * * 


Q. Do you recall the circumstances under which you took that 
notary acknowledgement? A. Yes, sir. 

Q. Will you tell the Court about it? A. In the early afternoon, 
oh, I should say about 2 o'clock, Mr. Sterling, that is Mr. Patrick 
Sterling and Mr. --- 

* os * + 3 * * 

A. On the 10th of August -- I beg your pardon, sir. On the 10th of 
August, 1956, Mr. Patrick Sterling and Mr. Buchholz came over to my 
place and asked me if I was a notary public. 

I told them I was, and Mr. Patrick Sterling said: Could you go over 
to my father's house and notarize a paper for him; he is sick and cannot 
get out, 

I said, yes, I would. So I got in the car and rode around to their 
house, which is Prospect, andI think it was 3260 Prospect, if I recall; 
and Mr. Patrick Sterling got out of the car and went upstairs to the second 
floor, and I followed him, and Mr. Buchholz followed me; and when we 
arrived at the second floor, why, Mr. Patrick Sterling introduced me to 
his father, who was sitting in a chair, and I could see right away the 
gentleman was sick, it looked like he had a bad cold, because he didn't 
talk too clearly; and the power of attorney paper was lying on the desk, 
and there was a nurse there, I think she was a nurse, Mrs. Snyder, and 
Mr. Bryant was there, also Mr. Buchholz was there. 

I picked the paper up and carried it over to Mr. Sterling and asked 

him if he understood what it was. And he said: Yes, power of 
attorney to my son. And I said: Do you understand this paper; read it 
over and understand it? And he said: Yes, I do. 

And I said: Do you want to sign this of your own free will and 
accord? And he said: I do. 

And I said: All right, and so I got a magazine, brought it over and 
laid it on his lap, and he signed it. 

I immediately turned to the nurse and asked her if she would witness 
the paper, which she did, and I turned to the porter, I guess it was, Mr. 
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Bryant, and asked him to sign it, which he did; and then that was about 
all there was to it, and I then tured around and spoke generalities to him. 
I said: Well, it has been a kind of warm day. And he said: Yes, 
it has; and that was just about all there was to it. 
Q. Did you affix your seal to that paper at that time? A. I signed 
it and placed my seal on the paper; yes, sir. 


* * * * * * 

MR. EDGERTON: I have no questions. 

2 * * * * * 
FRANK J. WHELAN, JR., 

* * * 2* * * 


DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Mr. Whelan, will you state your fullname? A. Frank J. 
Whelan, Jr. 

Q. You are an attorney? A. Yes, sir. 

Q. And you are the attorney for Frederica Sterling? A. For Miss 
Frederica Sterling, and the two trustees under the will of her mother. 

Q. Did you have occasion to see Mr. Frederick Sterling on the 
13th of July, 1956? A. I did. 

Q. Now, was he of sound or unsound mind, in your opinion, on 
that day? 

THE COURT: No; I am going to exclude that. He is a layman. 

A layman can express an opinion after he gives the facts upon which he 
bases it. 

MR. FRIEDLANDER: All right, sir. 

BY MR. FRIEDLANDER: 

Q. Now, will you tell us whether or not you talked to Mr. Frederick 
Sterling? A. Yes, I talked to Mr. Frederick Sterling. 

Q. And as a result of the conversation, did you request some 
medical examination of him? A. I requested his daughter to contact 
Dr. Leonard, who testified here earlier today to come to certify a paper 
for the bank. 
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Q. And did you obtain an opinion from Dr. Leonard on that day? 
A. I didn't obtain an opinion. I requested Dr. Leonard to sign a deputy 
power for entering into the safe deposit box of Mr. Sterling by his 
daughter. 

Q. And did the paper which you submitted for Dr. Leonard to sign, 
did that state that Mr. Sterling was of good mental condition? A. I 

didn't recall the exact terms of it. I think the paper has been here in 
Court. 

MR. FRIEDLANDER: I wonder if I might get that paper? 

THE COURT: The paper is in evidence. 

MR. FRIEDLANDER: I want to show it to the witness to refresh 

his recollection. 

THE COURT: It is irrelevant. What the contents of that paper 
were is irrelevant. 

BY MR. FRIEDLANDER: 

Q. Well, did you form an opinion at that time as to the sanity or 
insanity of Mr. Frederick Sterling? A. Yes, I formed an opinion as to 
Mr. Sterling's capacity with respect to the specific transactions which 
I sought to request him to execute. 

Q. What was that, sir? A. My opinion was that he understood 
that he was executing a safe deposit deputy to allow his daughter to enter 
the safe deposit box in order to obtain a deed of trust note, which was 
payable to the two trustees who have testified earlier in this proceeding. 

BY THE COURT: 

Q. Now, what was the date of that, Mr. Whelan? A. That was 
July 13th, Your Honor. 

BY MR. FRIEDLANDER: 

Q. And did you have in your possession at that time the safety 
box key? A. I believe that at that time that we had those keys in the 
safe in our Office. 

Q. Now, when did you obtain those keys? A. Those keys were 
brought to me some time late in July -- excuse me, late in June or 

early in July. 
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Q. And by whom were they delivered to you? , A. To the best of 
my recollection, they were brought to me by Colonel Phillip G. Strong, 


at the instruction of Miss Frederica Sterling. : 

Q. Did they remain in your office from that time until some later 
date? : 

*% cd 

A. Yes, they did. 

Q. And what was the date that you disposed of the keys? A. I 
turned those keys over to Mr. Crooks, ical tanael, to his appointment 
as temporary conservator. : 

Q. So it was after the 17th of August? A. Yes, indeed. 

Q Now, did you ever see Mr. Frederick bli is except on the 
one day? A. No. 

Q. Did you ever ask him for permission to Ss his keys? A. No, 
I did not. | 


* * cs * 


MAEVE FREDERICA STERLING | 
cs od K 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Will you state your full name, please? A. Maeve, M-a-e-v-e, 
Frederica Sterling. 
Q. And you are the sister of Patrick David Sterling? A. That is 
correct. 
Q. And John Sterling? A. That is right. | 
* * ae ak ae aK 
Q. Did you on March 16, 1956, receive a check from your father 
in the sum of $10, 000 to open a bank account? A. That is right. 
* x * * ME x 
Q. Was he at that time of sound mind? 
MR. EDGERTON: Your Honor, I object to that on the ground 


that Your Honor indicated that she has to state what she observed. 
* + * * * * 
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BY MR. FRIEDLANDER: 
Q. Did you have occasion to see your father every day prior to 
March 16, 1956? A. Yes. 
Q. And you were handling affairs forhim? A. Yes. 
Q. And at the date of the opening of this account in your name for 


$10,000, was, in your opinion, your father capable of understanding 
that he was giving you $10, 000 for that account? A. * * * 
* * * * * 
THE WITNESS: Yes. 
BY MR. FRIEDLANDER: 

Q. On March 19th, did your father dictate to you a letter which you 
typed for him? Ishow you a photostat. A. Yes. 

Q. Did your father dictate that to you and you write it in shorthand? 
A. What was the last word? 

Q. Did you write it in shorthand? A. Not in shorthand; longhand. 

Q. And then you typed itforhim? A. That is right. 

Q. Now, at that time you wrote what he said, and was he at that 
time capable of telling you what he wanted to put in that letter? A. Yes 
sir. 

ts * * * * * 

MR. FRIEDLANDER: We would like to offer this in evidence as 
Plaintiff's Exhibit No. 3. 

oe K * 

BY MR. FRIEDLANDER: 
| Q. You understood, did you not, his reference to the Cleveland 
affair? That was a matter which he had full knowledge of? A. Yes. 

Q. And you knew what that was, didn't you? A. Well, I didn't 
understand all of it, but I understood the generalities of it. 

Q. He understood it, didn'the? A. Yes. 

Q. Now, he also mentioned in the letter that you were going to 
visit David ina few days. Did you? A. Yes, that is right. 

Q. And you noticed in the letter a reference to Sam? Who did 
he mean? A. Samuel Beach. 
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Q. That was the attorney? A. Yes. 
Q. Now, the Leroy mentioned in the letter, do you know who that 


was? A. Leroy J. Blackwelder. 7 
ak * *% 7K — : a 


Q. On the 13th of July, 1956, were you still familiar with your 
father's condition? A. Yes. 

Q. Now, you had been away, had you not, in June of 1956? A. I 

couldn't recall any exact date. 

Q. Well, didn't you go to New England during June? A. I went to 
New England in July. 

Q. What date? A. July 16, I believe. 

Q. July 16th? A. Yes. 

Q. And when did you arrange for the dettvers of your father's 
safe deposit box key to. Mr. Whelan? A. Some time prior to this. 

Q. How long before? A. Well, I would say, within three weeks 
prior to my leaving July 16th. 

Q. And at whose suggestion did you make such delivery of your 
father's safe deposit key? 

me * x * * a 

Q. Now, when you delivered the keys to safe deposit box did you 
deliver other papers of your father's to Mr. Whelan? A. Yes, I did. 

Q. And on July 13th, three days before you left the city, did you 
enter the safe deposit box of your father A. I did. 

Q. And you obtained a deputy power of appointment to so enter on 

the 13th of July? A. That is right. 

Q. Now, at whose request did you do that? A. I did that on the 
advice of my attorney, who in turn had been asked to turn over certain -- 
aK * cs me ae ae 

Q@. And he was Mr. Whelan? A. Mr. Whelan, and Mr. McKittrick, 
and Mr. Oliver Sterling. 

Q. And in order to obtain this deputy power and have the bank recog- 
nize it, it was necessary to have a doctor swear to the fact that your 
father was of sound mind, was it not? 
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# ote * a 
BY THE COURT: 

Q. * * * The question is: Did the doctor examine your father? 

What is your answer? A. Yes, he did. 
167 * * * * * * 
BY MR. FRIEDLANDER: 

Q. Did he talk to your father in your presence? A. Yes. 

Q. And did your father answer the questions that he asked? 
A. I could not recall the conversation. 

* * * * * * 

Q. As the result of obtaining the necessary papers, you did go to the 
box? A. That is correct. 

Q. And who went with you? A. Mr. Whelan. 

Q. Was Mr. Whelan representing your father at thattime A. No. 

Q. Did you confer at all with your father's attorney before this? 
A. No. 

Q. Did you talk to David before that? A. I talked to David but 
not on that subject. 

168 Q. Did you talk to John about it? A. No. 

Q. Did you or did you not understand the purpose of the trustees 
under your mother's will, what they were seeking? A. Very definitely. 

Q. They wanted to get $36,000 from your father's estate, didn't 
they? A. Well, I think that was part of it. 


* * * * * * 
LEROY J. BLACKWELDER 
* * * * * * 


DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Mr. Blackwelder, how long had you known Mr. Frederick 
Sterling? A. About six years or a little better. 
169. Q. Did you see him from time to time and particularly in August, 
1956? A. Yes. 
Q. And did you talk to him during that time? A. Yes. 
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Q. And did you ask him questions and did he answer you? A. Yes. 


Q. Were you able to carry on a conversation with him? A. Yes. 

Q. Did he indicate to you at any time that he was unable to under- 
stand what you were saying? A. Only in this way: ‘He told me that he 
didn't hear well, and he asked me to write my questions down to him that 
I wanted to ask him pertaining to business. So David typed them on the 
typewriter, and he would study them and give me his answers. He said 
it was easier for him that way and he didn't have to strnin to listen. 

* ok Sa * : * * 

Q. Well, now, I call your attention to the 10th nee of August, 

1956. Do you recall that date? A. Yes. 

Q. On that day a certain instrument was presented to Mr. Sterling, 
and the testimony is that he executed it in the presence of a notary and 
two witnesses. Were you present there? A. Yes. 

Q. Now, prior to Mr. Sterling's signing that paper, Frederick 
Sterling, do you know whether or not it was explained tohim? A. Yes, 
it was explained to him. 

Q. Who explained it? A. David acai it to him and I talked 
to him about it. 

Q. Did he at any time refuse to execute the paper? A. Well, yes, 
he did. | 

* * * * : * 

Q. Will you state what he said at that time? A. He read it and 
David explained to him it was a general power of attorney giving him the 
right to handle his full estate in everything that he had, and Mr. Sterling 
says: Well, I would like to talk to John about this first. He said: It is 
Okay, but I don't want to sign it until I talk to John. 

I believe we saw him twice on that day. I think we saw him in the 
morning and again in the afternoon, if I remember, I am not positive 

about that, but anywa 

* * * * a ae 

A. But we talked to him about the power of attorney, and he said: 
Okay, but he wants John's approval first. 
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* * aK * x e 

Q. Now, as a result of your conference with John, if you had one 
-- did you have a conference with John? A. Yes. 

Q. As the result of that conference did you go back to Mr. Ster- 
ling? <A. Yes. 

Q. And what did you tell Mr. Sterling? A. Itold Mr. Sterling 
that John had given us a a power of attorney pertaining to other business 
matters, and that John approved of Mr. Sterling giving David the power of 
attorney. 

And Mr. Sterling asked David and I, he said: Is that correct? 

And both of us said: Yes, that is correct. AndIsaid: As a mat- 
ter of fact, here is a power of attorney that John gave me pertaining to 
another business deal or matter, and I showed him the power of attorney, 
and Mr. Sterling said: John gave you this? AndI said: Yes; and David 
said: Yes. 

And I said: You know his signature? And he looked at it and he 
said: Yes, that is his signature, and he said: Okay, if it is Okay with 
John, it is Okay with me. 

And we said: All right, we will get a notary public. So we went 
and got the notary public, and the notary public came back, and Mr. 
Sterling signed it, and it was witnessed. 

* oe * * or * 

Q. Now, did there come a time when David wanted to go in the 
safe deposit box? A. Yes. 

Q. Was that before or after the power of attorney? A. It was all 
about the same time. I expect it was the next day or the following day, 


but it was all about the same time; probably a little after. 


Q. Well, did you find where the safe deposit box key was? 

A. Yes. Mr. Sterling first said that he thought it was downstairs 
where he kept it in his dresser down there -- not dresser, but a desk that 
he had, in his desk, and he told us where it was, and David went down and 
looked all through the desk and he could not find it; and he came back and 
said to his father that it wasn't there. 


&s2 iis =". 
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And he said: Well, he said: Maybe Frederica has it, and he asked 
us where Frederica was, and we said we didn't know, that we would 
try to get hold of her. 
So then he said: Well, get Frederica and get the key from her. 





Q. Did he give you a paper writing addressed to Frederica? 
A. Yes, he did. 


ie Q. I show you a photostat -- would Your Honor want me to have 
it marked for identification before I show it to him? 
* * * * * * 


THE COURT: Either way. 
BY MR. FRIEDLANDER: 
Q. I show you a photostat and ask you if that bears the signature 
of Mr. Sterling? A. Yes, it does. 
. Q. Do you notice, it is typed out? A. It is typed. 
174 Q. And the name of Frederica is apparently spelled wrong? 
A. That is correct. David did the typing and he spelled her name 
wrong. He put a K in there. 


‘ Q. Who corrected it? A. Mr. Sterling corrected it. He didn't 
say a word, just took his pencil and marked right through the K. 
* * * * * * 


Q. Now, did David find Frederica? A. No, he could not find her. 

Q. Did you talk to anybody trying to locate her? A. Oh, yes. He 
checked all around town; talked to Mrs. Strong. 

Q. Were you with him when he talked to Mrs. Strong? A. Yes. 


m He talked to her on the phone, and I was sitting beside him when he called. 
| 175 Q. Did there come a time when you personally talked to Mrs. 
~ Strong? <A. Yes, I did. : 


Q. And did you ask her where Frederica was? A. Yes, I did. 
Q. And what did she say to you? A. She said she didn’t know. 
* * xk * OR ok 
Q. Will you tell us what she said about Fredgrica, where she was? 
= A. She said she didn't know where she was. : 
Q. Did you later see Frederica at any time? A. Yes, I saw her 
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later. 
Q. When was that? A. It was on Sunday. I suppose, I think that 
176 | was August 12th. I believe, if you check the calendar, I think it 


Q. The power of attorney was signed on the 10th? A. Yes. 

Q. And you saw Frederica on the 12th? A. Yes. 

Q. In whose company was she when you saw her? A. In the 
company of Mr. Whelan. 

Q. Did you or did David in your presence make a demand upon her 
for the safe deposit box? 

*x a 5 * * * 

THE COURT: Well, I doubt its importance, but in view of the fact 
that the issue was objected to by the other side, you have a right to 
question. You know, I always confine myself to the issues I have to 
decide, and the only issue I have to decide is the validity of the power of 
attorney and the validity of the contract. 

177 BY MR. FRIEDLANDER: 

Q. Well, then, in view of that, I will withdraw that question, Mr. 
Blackwelder, and ask you this: Are you a partner of David Sterling? 

A. I definitely am not. 

Q. Did you at any time make any agreement of joint venture part- 
nership relating to the borrowing or rental of the bonds of Mr. Frederick 
Sterling? A. Ona partnership basis? 

Q. Yes, sir. A. No, sir. 

5 a * x * * * 

CROSS EXAMINATION 
BY MR. EDGERTON: 

@. How long have you known Patrick David Sterling? A. Oh, 

about six years. 

178 Q. What has your association with him been over that six years? 
A. Well, he first started off as an employee, as a real estate salesman, 
I believe. I believe his first license was a salesman's license. That 

_ was in Virginia. 
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But he wasn't an employee of mine. He was employed by V. Ward 


Boswell, and we were both employed by V. Ward Boswell. That was my 
first association with him. : 

Q. Were you kn numerous business transactions with David over 
those years? A. Well, we have had -- he has ani would say yes; yes. 
Q. Did you ever hold yourself out as trading as Sterling and 

Blackwelder? A. No. 

Q. Iwill ask you, Mr. Blackwelder, if the current listing in the 
telephone book for the address which you stated that you gave as your 
local D. C. residence yesterday, is 1308 Sixth Street, Southwest; isn't 
that correct? A. Yes. 

Q. Isn't the listing for the telephone at that number, at that address, 
in the name of Sterling & Blackwelder, Builders? A. That is correct. 

Q. I thought you just said that you never traded under that name? 

A. I didn't. It is listed in the phone book that way but we never 
traded that way, and I didn't list it that way. 

Q. Who did list it that way? A. My wife. We changed the tele- 
phones down there and when the notice came to us -- 

* x * a aK Xe 

Q. Do you know how long that listing has continued, Mr. Black- 
welder? A. Well, that listing, that phone there has not been used for 
business purposes for almost two years. 

BY THE COURT: 

Q. Well, then, was -- 

THE WITNESS: AndI am the only person that pays the bills. 

Q. How did that listing come about? A. My wife. We changed 
over the telephones down there from one phone to a roll-over system with 
two phones, and the girl at the telephone office asked: Well, who is 
there? 

And my wife says: Sterling & Blackwelder, and that is the way the 
girl at the telephone office listed it in the phone book, but I didn't give 
her permission to do so, and I didn't tell her to do so, and neither did 
Mr. Sterling. 
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Q. Well, does Mr. Sterling have his office with you? A. Well, 
you see, he has money invested with me, and we work together on business 
deals. He has money invested with me. He has had money invested with 
me, seventy-thousand or more, eighty thousand, or a hundred thousand, 
for five or six years. 

Q. For what purpose? A. For building houses and stuff like 
that; investing. 

BY MR. EDGERTON: 

Q. These were David's own funds that were invested with you? 
A. No, sir, they are not David's own funds. 

Q. What funds were they? A. They are funds from Mr. Sterling, 
Frederick A. Sterling; some of it was David's own funds. 

* ak 3 *x ae aK 

181 Q. Mr. Blackwelder, how long were you there at the house al- 
together on August 10th? You say you were there on two occasions, you 
thought, in the morning and afternoon? A. I believe so. Iam not 
positive about that. Maybe I was just there once on that day. Iam not 
sure about that because we went to see Mr. Sterling every day for a period 
of -- 

THE COURT: Just angwer the questions. 

THE WITNESS: I don't know whether I was there in the morning or 
net. In the afternoon, I would say, I was there from the time we first 
came until we left, and there was some period of time lost going and 
getting the notary public, and it was a period of time that we were typing 
the questions for Mr. Sterling, taking care of the business matters. I 
suppose it consists of a couple of hours. 

BY MR. EDGERTON: 

Q. Acouple of hours? That would be a fair estimate of the time? 
A. Yes, I would say, about that; maybe a little longer, maybe not quite 

that long. 

Q. Did you talk to Mr. Sterling alone about that power of attomey? 

182 A. No, I didn't talk to him alone. 

Q. Was David always present when you talked to him? A. Always. 





183 
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Q. Mr. Blackwelder, what was your interest in connection with 
the obtaining of this power of attorney? Why were you there? A. Well, 
Mr. Sterling has dealt with me primarily in business matters for five 
years or six, and he has great respect for my integrity and my ability and 
my honesty. He said that any number of times to me and lots of other 
people -- 

THE COURT: No, you are not answering the question. 

THE WITNESS: What was the question? 

THE COURT: Suppose you repeat your question, Mr. Edgerton. 

BY MR. EDGERTON: 

Q. Why were you there on this occasion when the power of attorney 
to Patrick David Sterling was executed by his father? A. Well, I was 
there to talk about the handling of his business affairs. 

BY THE COURT: 

Q. Whose business affairs? A. Mr. Sterling, Frederick A. 
Sterling. 

BY MR. EDGERTON: 

Q. What concern was that of yours, sir? A. Well, I talked to 
Mr. Sterling about paying him more than he was getting on his stock at 
present. 

I told him that I could take the stock, and I could use it, invest it 
in business, and pay him what he was receiving then from the dividends 
on the stock, plus $6,000. I talked to him along that line, and I explained 
to him that it would be a good business deal for him and for the estate, 
and therefore the children, and a good business deal for me, and he 
agreed. 

Q. Well, when did you first discuss this arrangement with David? 
A. The arrangement about what? The contract? 

Q. This subject matter that you have just mentioned, the fact that 
you could make more money for Mr. Sterling if he would give you the use 
of his stock? A. Oh, probably a year before that. Discussed it with 
David or Mr. Sterling? 

Q. David. A. I discussed it with both, I think a year before this. 


184 


185 


106 

Q. Was this an active plan then for a year? A. No, I don't mean 
that. I had talked to him about what I could do. 

THE COURT: Well, the question is: Why on August 10th were you 
active in trying to secure the execution of the power of attorney? Was that 

substantially your question? 

MR. EDGERTON: Yes, sir, it boils down to that. 

THE WITNESS: I went with David to get the power of attorney be- 
cause I knew Mr. Sterling would want to talk to me. So I went and talked 
with Mr. Sterling and with his son, David. 

BY THE COURT: 

Q. What I would like to know is: What interest did you have that 
made you so active in the matter in endeavoring to get the execution of 
this power of attorney on August 10th by Mr. Sterling? A. The interest 
that made me so active? 

Q. Yes. Apparently from your testimony you were very active in 
securing the execution of this power of attorney to David Sterling. Now, 
why were you interested and why were you active on that date in securing 
the execution of the power of attorney? A. Oh, I get your question now. 

The reason was because of the developments that had been taking 
place, that had David Sterling and John Sterling upset about what was 
happening to their father's estate. For instance, the old attorney that 
Mr. Sterling had, Sam Beach, was replaced with a new attorney that we 
knew nothing about, John or David or myself, and they had gone, we had 
found out they had gone into the strong box, without consulting either one 

of the sons, and behind their back, and I had talked to Mr. Whelan 
before this date. 

As a matter of fact, I had talked to Mr. Whelan between the 20th 
of July and the 25th of July, and he had told us that Mr. Sterling had 
spent some $38, 000 -- 

Q. Why were you so active? What I would like to know is why 


were you interjecting yourself into that situation? A. I had been working 


with Mr. Sterling and handling money for Mr. Sterling, in the interest 


of Mr. Sterling and his family, for six years. 





107 
BY MR. EDGERTON: 

Q. And you felt a concern about the settlement of the estate of 
Dorothy W. Sterling? A. No, I didn't say that. That had been going on 
for four years, and any number of times I had said to David, I said: 
What is wrong with that estate? Why isn't the estate settled? 

And he never gave me a Satisfactory answer, and I told him, I 
said: Well, it looks to me like that estate should be settled by now. 

BY THE COURT: 

Q. Who didn't give you a satisfactory answer? A. David didn't. 
I just talked to David about it, David Sterling. I didn't talk to Mr. 

Frederick A. Sterling or anybody else about it until later, and later 
on I did talk to Mr. Frederick A. Sterling. 

* aK x * 

BY MR. EDGERTON: 
Q. Mr. Blackwelder, did you accompany David to the National 


Savings & Trust Company at the time he cashed the check for $57, 000? 
A. Yes, I did. 

Q. What was done with the money? A. What was done with the 
money? 


Q. Yes. <A. The money was tumed over to me by the bank. 
BY THE COURT: 

Q. Well, why was it turned over to you in currency instead of 
being deposited in the bank and checks drawn against it? A. Because 
I requested it in currency. 

Q. Well, is that a businesslike way of handling large sums of 
money? A. Well, it was to me. 

Q. $57,000 in currency? A. Do you want me to give you the 
reason? 

Q. I beg your pardon? A. I will give you the reason why I did it. 

Q. Yes. A. The reason why I did it was because after talking to 
Mr. Whelan, he had told me that they were getting ready to make moves 
to take away from Mr. Sterling, or through Mr. Sterling, the $38, 000 
which Mr. Sterling had spent of his wife's estate; and Mr. Whelan told 
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me that Mr. Beach had done wrong in handling the estate and said that 
Mr. Sterling was wrong, too; and therefore he would have to sue Mr. 
Sterling in order to get the money out of Mr. Sterling's estate and put 
it in his wife's estate, in order to settle the estate. 

When he started talking like that and golng in the strong box behind 
David and John's back, and the whole thing all built up, and throw Mr. 
Beach out as an attorney without consulting either one of the two sons 
about it, they all became disturbed about it. 
| Q. But you were a stranger to the family? A. No, I beg your 
pardon; I was not; anything else but a stranger. Mr. Sterling, as I 
tried to explain a while ago, had placed the greatest amount of confidence 
in me, in investing money with me and handling affairs. 

Q. Well, now, you were a builder by profession; is that right? 

A. Yes, sir. 

Q. In other words, you are not an investor or banker? <A. Well, 
I was a builder and a broker at the same time. Iwas a builder anda 
broker, and I invested money, the $66, 000 that he gave me, and $18, 000. 
The first investment was P. David Sterling's own money. Mr. Frederick 
A. Sterling had set up a trust fund. 

* * ae bd ae * 

Q. What did you do with the $57,000, Mr. Blackwelder, after you 
received it at the bank? 

THE COURT: Well, isn't there a stipulation about the disposition 
of the $57, 000? 

MR. FRIEDLANDER: Yes, sir. 

MR. EDGERTON: Well, that he received; yes, sir. 

MR. FRIEDLANDER: We stipulated that. 

THE COURT: Very well. 

MR. EDGERTON: He received the fifty-seven thousand? 

MR. FRIEDLANDER: Yes. 

THE COURT: Oh, yes, the stipulation is that the money is in the 
plaintiff's possession. 

BY THE COURT: 
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Where is the money now? A. In Florida. 
Where? A. It is in Florida. 
In what form? A. In cash. 
Where is it kept in Florida? A. It doesn't have an address. 
Q. Well, I understand, but is it in a safe deposit box or -- 
A. Yes, it is. 

Q. Or is it deposited in a bank account? A. No, sir, it is not in 
a bank account. It is kept in a safe. 

Q. $57,000 in currency kept ina safe? A. Yes. 

Q. Where is the safe? What is the address? A. There is no 
address on it. It is hidden. : 

Q. Ibeg your pardon? A. The money is hidden. 

Q. Well, I think you better tell us where the money is. A. Well, 
it has no address, sir. 

Q. Well, where is the maney? A. It is ina ean 

Q. And where is the safe? A. It is buried. 

Q. And where is it buried? A. In the Everglades. 

Q. Oh, it is not in any building? A. No, - 

BY MR. EDGERTON: : 

Q. Do I understand that this money is in a safe and buried in the 

ground somewhere? A. That is correct. 
BY THE COURT: 

Q. Well, now, if you were to drop dead, would anybody be able to 
find that safe? Iam not suggesting that that might happen, but it is one 
of those contingencies that we have to consider. A. I suppose. I don't 
really know. | 

Q. What is that? A. Iam not sure. | 

Q. Well, have you disclosed to anyone where that safe can be 
found? A. Not directly, no. | 

Q. In other words, you are the only person who knows there 
that currency is to be found; is that it? A. Ihave left -- well, I would 
say a map. 

Q. Oh, you have left a map? Now, in whose possession is the 
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map? A. It is really not in anybody's possession. 
What is that? A. It is not in anybody's possession. 
Well, where is the map? A. (There was no answer). 
Where is the map? A. I would rather not say. 
What is that? A. I would rather not say. 
You say you do not want to answer? A. I would prefer not to. 
Well, the Court directs you to answer. A. It is not in anybody's 
possession. 
Q. Is it in your possession? A. Not now. 
Q. Well, where is the map, even if it is not in some person's 


possession, where is the map which would show where this safe can be 


located? The Court is waiting for an answer to its question. Are you 


going to answer it? A. Well, the map is not in anybody's location. It 
doesn't make any more sense about the map than it does about the safe. 
They are both not in any place where there is any address to it. I haven't 
told anybody where either one of them is. 
Q. Well, where is the map? A. It is hidden, too. 
Q. Well, where is it hidden? A. Down there in the same place. 
Q. Also hidden in the ground? A. That is right. 
THE COURT: This is most fantastic. 
BY MR. EDGERTON: 
Q. Mr. Blackwelder, so we will be perfectly clear, you took that 
$57, 000 to Florida; is that correct? A. Yes, sir, I did. 
Q. And immediately put it in this safe that you have described? 
A. No, I didn't immediately. 
BY THE COURT: 
Q. Well, did you put it in a safe eventually; is that it? A. Yes. 
Q. You didn't deposit it in any bank? A. No, sir. 
Q. And you say it is still in that safe, and the safe is buried in 
the ground in the Everglades; is that it? A. It is hidden, yes, sir. 
Q. And that you are the only person that knows where the safe 
is buried; is that correct? A. Yes, sir. 
Q. And you have a map showing where it is buried but that may 
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has been buried in the ground also; is that right? Iss that correct? 
A. That is correct. 

Q. And are you the only person that knows where the map is 
buried? A. Nobody knows where the money is or the map or anything. 
Nobody knows where it is. 

aK * 

BY MR. EDGERTON: ; 

Q. Mr. Blackwelder, I ask you whether you are the same Leroy 
Blackwelder who in Case No. 42, 473 in the Municipal Court of Los 
Angeles, Judicial District, County of Los Angeles, State of California, 
in the People of the State of California vs. Leroy Blackwelder was con- 
victed of violation of Section 415 of the Penal Code? 

THE COURT: Well, what is that section, Mr. Edgerton? 

MR. EDGERTON: Disturbing the peace, Your Honor. 

MR. FRIEDLANDER: I think, if I may intexeypt, I think the wit- 
ness knows what he is talking about. 

THE COURT: No, but the record should show. If his answer is, 
yes, I want to know what the conviction was about. — 

MR. EDGERTON: Section 418 of the Penal Code of the State of 
California pertains to disturbing the peace. | 

BY MR. EDGERTON: 
Q. Were you not found guilty in that cause and fined $25? A. Yes, 


Q. Are you the same Leroy J. Blackwelder, iD in Case No. 
76,024, in the Municipal Court of Los Angeles Judicial District, County 
of Los Angeles, State of California, in the People of the State of Cali- 
fornia vs. Leroy J. Blackwelder, were found guilty of a misdemeanor, 
violation of Section 415 of the Penal Code of the State of California, 


disturbing the peace, pertaining to a battery? 
THE COURT: What is the date of it? 
MR. EDGERTON: May 6, 1949. 
THE WITNESS: Yes, sir. 
BY MR. EDGERTON: 
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Q. Are you the same Leroy J. Blackwelder, who, in the Municipal 
Court for the District of Columbia, Criminal Division, on February 17, 
1954, was found guilty of disorderly conduct by Judge Kronheim and given 
a 15-day suspended sentence? A. Yes, sir. 

Q. Are you the same Leroy J. Blackwelder, who on March 11, 
1952 -- excuse me -- May 9, 1952, was found guilty of abusive language 
in Criminal No. 5247, in the Corporation Court for the City of Alexandria, 
Virginia, and fined $25 and costs? Is that correct, sir? A. What was 
that one? 

Q. Were you convicted of -- A. You just tell me what it was 
without reading all that stuff. 

Q. The charge was use of abusive language. A. In what court? 

THE COURT: In what city, Mr. Edgerton? 

MR. EDGERTON: Alexandria, Virginia, City Court, Corporation 
Court, Alexandria, Virginia. 

THE COURT: In the City Court where? 

MR. EDGERTON: In the City of Alexandria, Virginia. 

THE WITNESS: Who was it connected with? I don't remember 
that. 

THE COURT: What was the date of that? 

MR. EDGERTON: May 9, 1952. 

THE WITNESS: I don't remember that one. If you tell me who it 
was, maybe I would remember. But I don't remember the date. It 
doesn't bring anything to mind. 

BY MR. EDGERTON: 
Q. The cause is No. 5933, in the Corporation Court, City of 


Alexandria, Virginia, Appeal No. 5933, Judge Woolls, W-o-o-1l-l-s? 


A. Judge Woolls? 

Q. Yes, and he ordered to pay a fine of $25? A. No, I was never 
convicted in Judge Woolls' Court for anything. As a matter of fact, I 
reversed a case in Judge Woolls' court. I reversed a lower court de- 
cision. 


Q. You were involved in Judge Woolls' court? A. Yes, but I 
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reversed. I took down a fence on my own property and the man had me 
arrested for it, and I was guilty in the lower court, and reversed in the 
next court. I proved that the fence was on my own property. 

Q. Now, Mr. Blackwelder, are you the same Leroy J. Black- 
welder, who in the Circuit Court of the County of Fairfax, Virginia, on 
November 24, 1952, was found guilty of contempt in the presence of 
the Court, Judge Arthur Sinclair, and ordered to pay a fine of $20 and 
costs? A. Yes, that is true, but there is more to it than that. 

MR. EDGERTON: That is all I have. | 

REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: , 

Q. MayI ask you, Mr. Blackwelder: In California, where you 
were found guilty of disturbing the peace, will you tell us whether or not 
it involved any conduct on your part connected with money ? A. No, sir, 
it didn't. : 

Q. What was it? A. Ihad alittle, well, I had a lawsuit, a civil 
action case, with a real estate man by the name of Fred Haas, and I 
was caught by the police one night at 1:30 with one of his salesmen and 
his secretary painting the "F" out of Fred and the "H" out of Hass on 
one of his signs. | 

* * * * | * x 

Q. Now, on May 6, 1949, you said you were convicted of battery 
and fined $25. Do you remember that? Did you have a fight with some- 
body? A. That was a real estate man, too, and he was selling one of 
my houses -- not mine, but he had houses that he was covering next to 
mine, and by covering, I mean he was selling them, and he had got the 
name of one of my clients, and I had some houses right across the 
street, and we were talking about it, and I asked him for the name of 
the client, and a squabble developed, and we just hit a few licks, and 
he had me arrested for assault and battery, and the judge found me 
guilty and gave me $50, suspended. 

Q. Now, I believe on February 17, 1954, you were asked about a 
disorderly conduct charge in the Municipal Court here in the District. 
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Do you remember what that was? A. Well, that was in connection with 


a plumbing inspector that came into the office at 1308 Sixth Street, 
Southwest, and P. David Sterling and I were there, and the plumbing 
inspector was after me about re-doing some old plumbing that had been 
done in the building about ten years prior to that, and the plumbing was 
what you call bootleg plumbing. It didn't have a vent all the way through 
the roof, and the Code said that you had to have a vent through the roof 
a foot, but it was underneath. The vent was up but it stopped before it 
got to the top of the roof, and the plumbing inspector was after me to 
fix that, and I didn't own the building at the time, I was just renting it, 
and I don't own it now, and I was renting the building, and he was after 
me about it to change it, and I told him, I said: Well, these buildings - 
will be torn down in a few years anyway, it is in this Redevelopment 
Area; and he came in one day after we had talked back and forth about 
it, and he was pushing me about it, and I told him to kiss my ass. 

So he went out of the office mad. This happened in the office, 
and he went out of the office mad, and he went over to see George 
Warner and told George Warner, and George Warner, by the way, isa 
plumber down the street, at 1318 H Street, Southwest, and he was 
telling Warner about it, and he told Warner he was going to have me 
arrested and he did. 

He went up and he had a warrant sworn out for me, and we went | 
to court, and he testified that I called him an SOB in the street in front 
of women, and I didn't do that. 

Judge Kronheim gave me 15 days in jail, and I stayed in jail for 
three hours and Judge Kronheim suspended the sentence. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions presented in 
eases No. 13,752 and No. 13,753 are: 


1. Did the District Court correctly find that Frederick 


A. Sterling was mentally incompetent to execute the 
Power of Attorney on August 10, 1956? 


. Did the District Court correctly find that execution 


of the Power of Attorney on August 10, 1956, was 
obtained by fraud? 


In the opinion of appellee the questions presented in 
eases No. 13,972 and No. 13,973 is: 


Did the District Court abuse its discretion in ad- 
judging appellants in contempt and ordering their 
commitment for their failure and refusal to comply 
with the provisions of the Order and Judgment of the 
District Court, respectively, directing them to pay over 
to the conservator or into the Registry of the Court 
a specific asset of the estate of Frederick A. Sterling 
which the uncontradicted evidence had established was 
presently available? 
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Court on September 25, 1957, granted appellee leave to 
file this consolidated brief. 


On August 17, 1956, James A. Crooks, a member of the 
District of Columbia Bar, was appointed temporary con- 
servator for Frederick A. Sterling and as conservator on 
September 17, 1956, by the United States District Court. 


On August 10, 1956, P. David Sterling, a son of 
Frederick A. Sterling, eighty years of age, a retired 
foreign service officer and one time Ambassador to Sweden 
and Minister to Ireland, obtained from his father a general 
Power of Attorney (JA 23, Cases 13752 and 13753). An 
agreement between appellants, P. David Sterling and 
Leroy J. Blackwelder, dated August 13, 1956 (JA 22, 
Cases 13752 and 13753) provided that P. David Sterling 
as attorney in fact for Frederick A. Sterling agreed to 
deliver to Leroy J. Blackwelder certain securities owned 
by Frederick A. Sterling and that Blackwelder could sell 
the securities and ‘‘have the use of the proceeds from the 
sale for a period of five (5) years from date.’’ 


P. David Sterling, having ignored the demands of the 
conservator to turn over to the latter the assets of 
Frederick A. Sterling, not otherwise obtained, (JA 36, 37, 
Cases 13752 and 13753) the conservator applied for and 
obtained on September 20, 1956, a Rule to Show Cause 
against P. David Sterling (JA 12, 13, 14, Cases 13752 and 
13753). On the return day, October 3, 1956, Leroy J. 
Blackwelder filed his complaint below seeking recovery of 
damages from the conservator charging him with inter- 
cepting assets of Frederick A. Sterling to which Black- 
welder was entitled under the above-mentioned contract 
with P. David Sterling (JA 1, 2, Cases 13752 and 13753). 
The conservator filed his Answer and ‘Counterclaim 
(JA 3-8, Cases 13752 and 13753) seeking recovery from 
Blackwelder of the assets of Frederick A. Sterling. 
Subsequently the two proceedings were consolidated for 
trial. 
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The issues to be tried, as raised by the pleadings, were: 


(1) Was Frederick A. Sterling on August 10, 1956, 
competent, by reason of his mental and physical 
condition, to execute the Power of Attorney; 


(2) Was the execution of the Power of Attorney by 
Frederick A. Sterling procured by fraud; and 


(3) Was the contract between Patrick David Sterling 
and Blackwelder as attorney-in-fact for his father 
under the Power of Attorney enforceable because of 
a pecuniary interest of Patrick David Sterling in the 
subject matter of the alleged contract which was in 
conflict with his duty and obligation as an agent for 
his father. 


The trial judge, Judge Holtzoff, sitting without a jury, 
carefully restricted the evidence to these issues. There 
was no issue to be tried with reference to alleged 
differences between the children of Frederick A. Sterling, 
repeatedly alluded to by counsel for appellants in his brief 
in this Court, and no such issue is presented by these 
appeals. 


The uncontroverted evidence established that P. David 
Sterling, purporting to act under the Power of Attorney 
obtained from his father, Frederick A. Sterling, had taken 
possession of certain securities of the value of approx- 
imately $93,000.00, owned by his father and held as 
collateral by the Riggs National Bank, Farmers and 
Mechanics Branch, to secure a note of Frederick <A. 
Sterling to the bank in the principal amount of $35,000.00; 
that the bank had, on August 15, 1956, upon order of 
P. David Sterling, sold the securities and had delivered its 
Cashiers Check to P. David Sterling in the amount of 
$57,009.62, representing the net proceeds remaining from 
the sale of these securities after payment to the bank of 
the note of $35,000.00 and accrued interest thereon. 
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(Defendant’s Exhibits 1 and 2 included in the record and 
introduced during testimony of Mr. Smith of Riggs 
National Bank, JA 32, Cases 13752 and 13753). This was 
corroborated by Mr. J. Russell Bolton, Treasurer of the 
National Savings and Trust Company, who further 
testified that the Cashiers Check was cashed over the 
counter by him and the cash proceeds were delivered to 
P. David Sterling in the presence of said Blackwelder 
(JA 54-56, Cases 13752 and 13753). Leroy J. Blackwelder, 
admitted, on cross-examination, that he had accompanied 
said Sterling to the National Savings and Trust Company 
to cash the check and that the money had been turned 
over to him (JA 107, Cases 13752 and 13753) ; that the cash 
Blackwelder thus received was placed in a safe buried in 
the ground in the Florida Everglades (JA 109, Cases 13752 
and 13753) and that he was the only person who knew 
where the safe was buried (JA 110, 111, Cases 13752 and 
13753). 


The evidence further showed that on August 10, 1956, 
the date appearing on the Power of Attorney, P. David 
Sterling and Leroy J. Blackwelder spent about two hours 
on the second floor of Frederick A. Sterling’s home in a 
sitting room where Mr. Sterling was confined because of 
an illness of long standing; that P. David Sterling was in 
the room with his father for about a half hour when Mr. 
Blackwelder entered the room and talked with Frederick 
A. Sterling for over one hour, during most of which time 
P. David Sterling was out of the room; that the conversa- 
tion was about obtaining Frederick <A. Sterling’s 
signature to a document (JA 88, 89, 90, Cases 13752 and 
13753). 


The mental and physical condition of Frederick A. 
Sterling had deteriorated so that from March, 1956, on, 
it was necessary that he have nurses attending him twenty- 
four hours a day and it was apparent to his daughter, his 
brother and his nephews that he was incapable of 
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managing his affairs and it was with reluctance that these 
parties joined in applying for the appointment of a con- 
servator. These parties conferred with Patrick David 
Sterling and another son, John R. W. Sterling, on the 
four days immediately preceding the filing of the petition 
for a conservator on August 17, 1956, and on one occasion 
with Leroy J. Blackwelder. During those discussions, 
although they occurred subsequent to the date of the Power 
of Attorney (August 10, 1956), and opening of the safe 
deposit box and sale of securities of Frederick A. Sterling 
by P. David Sterling and Leroy J. Blackwelder 
(August 15, 1956) and the date of the contract between 
P. David Sterling and Leroy J. Blackwelder (August 13, 
1956), P. David Sterling did not disclose these facts during 
such conversations, nor did he appear in Court or object 
to the appointment of the conservator. 


In announcing his decision, Judge Holtzoff summarized 
the foregoing facts, expressly finding that the cash proceeds 
of the Cashiers Check in the sum of $57,009.62 were avail- 
able and were deposited in a safe buried in the Florida 
Everglades (JA 10, Cases 13752 and 13753), and further 
that Frederick A. Sterling was mentally incompetent to 
execute the Power of Attorney and that the Power of 
Attorney was obtained by fraud. The Order on Rule to 
Show Cause, entered January 9, 1957 (JA 19, Cases 13752 
and 13753) directed Patrick David Sterling to turn over to 
the conservator or pay into the Registry of the Court on 
or before January 22, 1957, the sum of $57,009.62. In the 
judgment entered on the same day in favor of the con- 
servator against appellant Blackwelder, Blackwelder was 
directed to pay over to the conservator or into the Registry 
of the Court by January 22, 1957, said sum of $57,009.62 
(JA 11). Both appellants filed notices of appeal on 
February 5, 1957 (JA 12, 20 Cases 13752 and 13753). 
Appellant, P. David Sterling, did not attend at the trial 
or testify (JA 10, Cases 13752 and 13753). Neither 
appellant filed a supersedeas bond and did not comply with 
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the Order and Judgment of the District Court, above- 
mentioned. 


On March 27, 1957, the conservator filed a motion to 
adjudicate P. David Sterling in contempt of Court for his 
failure to comply with the order of January 9, 1957 (JA 12, 
13793), and on the same day filed a motion to adjudicate 
Leroy J. Blackwelder in contempt of Court for his failure 
to comply with said Judgment of January 9, 1957 (JA 12, 
13972). On April 19, 1957, the trial court entered orders 
of adjudication and commitment as to both P. David 
Sterling and Leroy J. Blackwelder (JA 17, 13973 and 
JA 13, 13972). Notice of appeal from these Orders of 
adjudication and commitment were filed on May 17, 1957 
(JA 18, 13973 and JA 14, 13972). Subsequently said 
Blackwelder and Patrick David Sterling filed motions to 
vacate the orders adjudicating them in contempt (JA 5, 
13973 and JA 14, 13972) and on June 24, 1957, these motions 
to vacate were denied by Judge Holtzoff. No appeal was 
noted from the orders denying the motions to vacate. 


Frederick A. Sterling died April 21, 1957, and while the 
trustees of the estate of Dorothy Williams Sterling, and 
nephews of Frederick A. Sterling, were in the District of 
Columbia for the funeral of Frederick A. Sterling, the 
conservator caused a Writ of Attachment to issue and to 
be served on said trustees. The garnishees answered under 
oath (JA 11-14, 13973). The conservator did not under- 
take further proceedings by way of condemnation of said 
attached funds, for the reasons which more fully appear 
in the affidavit of the conservator (JA 9-10, 13973). 


STATUTES INVOLVED 
Title 21, Section 503, District of Columbia Code, 1951 
Edition: 
‘‘Powers and duties of conservator. 


Such conservator before entering upon the dis- 
charge of his duties shall execute an undertaking with 
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surety to be approved by the court in such maximum 
amount as the court may order, conditioned on the 
faithful performance of his duties as such conservator; 
and he shall have control of the estate, real and per- 
sonal, of the person for whom he has been appointed 
conservator, with power to collect all debts due such 
person, and upon authority of the court to adjust and 
settle all accounts owing by him, and to sue and he 
sued in his representative capacity. He shall apply 
such part of the annual income and such part of the 
principal of the estate of such person as the court may 
authorize to the support of such person and the main- 
tenance and education of his family and children; and 
shall in all other respects perform the same duties and 
have the same rights and powers with respect to the 
property of such person as have guardians of the 
estates of infants. (Oct. 24, 1951, 65 Stat. 608, ch. 545, 
§ 3.) 9 


Title 21, Section 124, District of Columbia Code, 1951 
Edition: 
‘‘Guardian to have possession of property. 

On the execution of his bond, as required as afore- 
said, the guardian shall be entitled to an order of the 
court directing the real and personal estate of the 
ward to be delivered into his possession, and all 
legacies and distributive shares to which the ward may 
be entitled to be paid or delivered to him whenever 
they shall be properly payable or distributable accord- 
ing to law. (Mar. 3, 1901, 31 Stat. 1370, ch. 854, 
§ 1133.) ’’ 


SUMMARY OF ARGUMENT 
In Cases No. 13752 and No. 13753 


In Case No. 13753 (P. David Sterling, appellant) the 
appeal is taken from an Order on a Rule to Show Cause 
obtained by James A. Crooks, Conservator of the Estate 
of Frederick A. Sterling, ordering said P. David Sterling 
to turn-over to the Conservator, or pay into the Registry 
of the Court, by a day certain, a specific cash asset of the 
estate, in the amount of $57,009.62. 
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In Case No. 13752 (Blackwelder, appellant) the appeal 
is taken from a judgment of the District Court entered on 
a counter-claim filed by the Conservator of the Estate of 
Frederick A. Sterling ordering said Blackwelder to pay 
to the Conservator or into the Registry of the Court, by 
a day certain, a specific cash asset of the estate in the 
amount of $57,009.62. 


The proceedings against said P. David Sterling on the 
Rule to Show Cause and the suit filed by Blackwelder 
against the Conservator, in which the Conservator filed his 
aforementioned counter-claim, were consolidated for trial 
in the District Court. In both cases appellants here 
primarily relied upon a Power of Attorney obtained by 
said P. David Sterling from Frederick A. Sterling, his 
father, on August 10, 1956, a week before a temporary 
conservator was appointed for Mr. Sterling. The issues 
of fact presented to the District Court for trial, and the 
issues presented here on these appeals, are: 


(1) Was Frederick A. Sterling on August 10, 1956, com- 
petent, by reason of his mental and physical condi- 
tion, to execute the Power of Attorney? 


(2) Was the execution of the Power of Attorney by 
Frederick A. Sterling obtained by fraud? 


Upon consideration of the evidence adduced on these issues 
of fact, the District Court, sitting without a jury, found 
as a fact that on August 10, 1956, Frederick A. Sterling 
was mentally incompetent to execute the Power of 
Attorney, and further found as a fact that the execution 
of the Power of Attorney had been obtained by fraud. 


These issues being solely of fact, this summary cannot 
deal with the evidence in detail, but, as pointed out in the 
Argument herein, the evidence clearly supports the findings 
of the District Court. On the issue of mental competency, 
there is an overwhelming preponderance of lay testimony 
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as to Mr. Sterling’s incompetency. The only psychiatrist 
who testified, Dr. John R. Cavanagh, also found Mr. 
Sterling to be incompetent at the time of the execution of 
the Power of Attorney. There is also a clear pre- 
ponderance of the evidence that the Power of Attorney 
was obtained by fraud practiced by the appellants on 
Frederick A. Sterling, as subsequently argued more 
specifically in this brief. 


Under well recognized principles, frequently announced 
by this Court over the years, the findings of fact on dis- 
puted issues by the District Court, sitting without a jury, 
must be accepted by this Court unless the findings are 
clearly erroneous or manifestly wrong. No such showing 
is made in these appeals, the findings should not be dis- 
turbed by this Court, and the District Court should be 
affirmed in both cases. 





In Cases No. 13972 and No. 13973 


In No. 13972 (Blackwelder, appellant) and No. 13973 
(P. David Sterling, appellant) appeals are taken from 
Orders adjudging each of the appellants in contempt for 
their failure and refusal to comply with the Order on the 
Rule to Show Cause against said Sterling (appealed from 
in No. 13753) and the Judgment against said Blackwelder 
(appealed from in No. 13752) in that they each failed to 
pay over to the Conservator or into the Registry of the 
Court by the date fixed the specific property of the Estate 
of Frederick A. Sterling, above referred to, although the 
uncontradicted evidence at the trial had established that 
the $57,009.62 in cash, representing the net proceeds of a 
sale of securities seized under color of the Power of 
Attorney, was intact and presently available to said Black- 
welder and under his control. The orders of adjudication 
and commitment for civil contempt were a proper exercise 
of the discretion vested in the District Court to enforce 
its orders and judgments. In these cases the District 
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Court was acting to enable its appointed and acting 
fiduciary to collect a specific asset of an estate belonging 
to a ward of the Court, and to bring this specific property 
under the supervision and control of the Court. This 
discretion of the District Court should not be reviewed on 
appeal, and the discretion of this Court substituted for 
that of the District Court, unless there is a clear showing 
of abuse of discretion by the District Court. Absent such 
a showing, the orders appealed from in these cases should 
also be affirmed. 


ARGUMENT 
A. IN CASES NO. 13752 AND NO. 13753 


I. General Background of Frederick A. Sterling Leading to the 
Appointment of the Conservator, and the Issues Presented 


1. Background 


The record discloses that Frederick A. Sterling during 
the period of time material to these cases, was eighty years 
of age, a widower, and had three adult children, who, in 
order of age, were a son, John R. W., a son, Patrick 
David, and a daughter, Maeve Frederica. He resided in 
his own home at 3620 Prospect Avenue in Georgetown. 
His wife, Dorothy Williams Sterling, died in 1951 and he 
was serving as executor named in her will, but the ad- 
ministration of his wife’s estate had not been finally 
concluded, although his first and final account as executor 
had been approved, after considerable delay, in June of 
1956. Under his wife’s will, Oliver J. Sterling and 
Thomas H. McKittrick, nephews of Frederick A. Sterling, 
were named testamentary trustees under a trust providing 
for the payment of income from the corpus of the trust 
to Frederick A. Sterling for life and upon his death the 
corpus was to be distributed equally among the three 
children, with certain restrictions as to such distribution. 
An uncompleted aspect of the administration of the estate 
involved certain additional assets to be turned over to the 
testamentary trustees. 
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Mr. Sterling for some time prior to the events herein 
had been in a progressively declining state of health. Since 
the month of March, 1956, his physical and mental condi- 
tion had required him to be confined to a second floor bed- 
room of his home under twenty-four hour nursing care. 

In connection with the conclusion of the Dorothy 
Williams Sterling estate, the testamentary trustees had 
on several occasions in the spring and summer of 1956 
visited their uncle, Frederick A. Sterling, to discuss the 
estate matter. They noted on these visits the physical 
and mental deterioration of Mr. Sterling and his inability 
to focus attention on any discussions of business matters. 
Deeply concerned about his condition, the trustees again 
visited Mr. Sterling in the week of August 13, 1956, and 
talked with the three children regarding the need for the 
appointment of a conservator to manage his affairs and 
provide for his maintenance. All were reluctant to take 
this step but it appeared to be necessary. 


The petition for the appointment of the conservator was 
filed August 17, 1956, and on that date Mr. Crooks, a dis- 
interested member of the Bar not previously known to 
the family, was appointed temporary conservator pursuant 
to the provisions of Title 21, Sec. 505 of the D. C. Code, 
1951 Ed. Thereafter, on September 17, 1956, Mr. Crooks 
was appointed conservator by the District Court. 
Immediately following his temporary appointment on 
August 17, 1956, Mr. Crooks in his investigation of Mr. 
Sterling’s affairs, first became aware that some of 
Mr. Sterling’s assets had been taken by the appellants, 
later giving rise to this litigation. 


2. The Issues Presented 


The only issues presented to this Court are: 


(1) Did the District Court correctly find that Frederick 
A. Sterling was mentally incompetent to execute the 
Power of Attorney on August 10, 1956? 
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(2) Did the District Court correctly find that execution 
of the Power of Attorney was obtained by fraud? 


These issues were presented to the District Court which 
carefully restricted the evidence to the issues and made 
clear findings of fact thereon which were the basis of its 
Order against appellant Sterling (JA in these cases, 19) 
and its Judgment against appellant Blackwelder (JA 110) 
from which these appeals were noted. Any alleged 
differences between the children of Frederick A. Sterling, 
or the possible existence of disputes between the two sons, 
on the one hand, and the daughter, on the other, were not 
material to the issues presented to the District Court, and 
are not germane to the questions presented on these 
appeals, despite repeated allusions thereto in the briefs of 
appellants. 


Il. The Finding of the District Court That Frederick A. Sterling 
Was Mentally Incompetent to Execute the Power of At- 
torney on August 10, 1956, Is Supported by the Over- 
whelming Weight of the Evidence 


As already stated, in both the answer filed by appellant 
P. David Sterling to the rule to show cause and in the 
counterclaim of the conservator against appellant Black- 
welder, the competency of Frederick A. Sterling to execute 
the Power of Attorney on August 10, 1956, was in issue. 
Most of the evidence at the trial was directed to this issue 
of fact. The clear, convincing and overwhelming weight 
of the evidence supports the finding of fact of Judge 
Holtzoff that on the date in question Frederick A. 
Sterling was not mentally competent to execute the Power 
of Attorney. 


Eleven witnesses testified directly on this issue, three 
medical witnesses, including a leading psychiatrist, and 
eight lay witnesses. Six of the eight lay witnesses were 
ealled by the appellee. Other lay witnesses were available 
to the appellee, including the daughter, Frederica, and two 
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male nurses in attendance upon Mr. Sterling, but were not 
ealled due to the ruling of Judge Holtzoff limiting the 
number of lay witnesses on this issue (see colloquy between 
Court and counsel, JA 60, Cases 13752 and 13753). It is 
significant that appellant Patrick David Sterling, to whom 
the Power of Attorney was given, did not appear at the 
trial and did not testify. It is equally significant that 
appellant Blackwelder avoided any direct testimony on 
Mr. Sterling’s competency and was not asked about Mr. 
Sterling’s condition during the more than two hours he 
spent with him leading up to the signing of the Power 
of Attorney (see testimony of Blackwelder, JA 98-114). 


Appellee called as witnesses four relatives of Mr. 
Sterling, his brother, Robert D. Sterling (JA 45-47), and 
three nephews, Oliver J. Sterling (JA 47-54), Thomas H. 
McKittrick (JA 60-67) and Edward C. Sterling (JA 43-45). 
The first three named all joined in the petition for the 
appointment of a conservator. All of these witnesses 
graphically described the extent to which Mr. Sterling’s 
mental and physical candition had deteriorated during the 
spring and summer of 1956 prior to the signing of the 
Power of Attorney. The brother, Robert Sterling, had 
visited Mr. Sterling on May 2, 1956 and August 16, 1956, 
and had found it impossible to carry on any conversation 
with him relative to business matters on either occasion. 
Regarding his second visit, just six days after the Power 
of Attorney had been signed, he testified: 


‘‘T didn’t expect him to live more than 30 days. He 
was in terrible condition. He was in such terrible 
condition that when I saw him tears came into my 
eyes.’’ (JA 46) 


The nephew, Edward Sterling, saw his uncle twice, on 
May 2 and June 21, 1956. On the last visit his uncle could 
not even identify him, thinking that he, the witness, was 
‘‘my father’’. The witness could not engage his uncle 
in any consecutive conversation because of his uncle’s 
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short ‘‘span of attention’’ and because after ‘‘about three 
minutes of talk, he would lose all thread of what we were 
talking about’’ (JA 43-44). The other two nephews, both 
of whom were the trustees under the will of Dorothy 
Williams Sterling, each attempted to discuss with Mr. 
Sterling the conclusion of the administration of that 
estate, of which Mr. Sterling was the executor, but found 
it impossible to discuss such business matters with him. 
Oliver Sterling saw his uncle on July 2, 1956. He found 
his uncle weazened, crippled with arthritis and feeble of 
voice. The witness had to carry the burden of any con- 
versation. After a few replies Mr. Sterling lost any 
sequence. The witness had last seen his uncle in March of 
1955 and comparing his condition on July 2 with what he 
had noted before, said: 


‘His condition was so changed that I was shocked. 
I could not believe my eyes or what I heard.’’ (JA 49) 


Mr. McKittrick saw his uncle on July 24, 1956, and 
testified: 
‘‘T was greatly shocked, and it was a very bitter ex- 


perience to see how he had shrunk, how he was smaller, 
how weak he was.’’ (JA 62) 


The vivid description of these four witnesses of the 
extremely weakened condition of Mr. Sterling and his 
mental deterioration to the point where it was impossible 
to carry on any consecutive or intelligent conversation with 
him about any business affairs, or even on subjects of 
present interest, as contrasted with remotely past events, 
stands uncontradicted on this record. All of this testi- 
mony, describing as it did Mr. Sterling’s condition shortly 
prior to the date of the signing of the Power of Attorney, 
was highly relevant to the issue of Mr. Sterling’s com- 
petency on August 10th, particularly in view of the pro- 
gressive nature of Mr. Sterling’s condition as disclosed 
by the medical evidence, hereinafter discussed. On 
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August 10th, Mr. Sterling’s condition was certainly as bad, 
if not worse, than that described by any of these witnesses 
r and he was clearly not competent to execute a formal, 
~ technical document of the sweeping import of the Power 
of Attorney or to withstand the more than two hours 
pressuring which both appellants exerted on him on that 


, occasion to induce him to sign it. 
ane Mr. Crooks, the conservator, and Mr. Carey, the 
- guardian ad litem, both members of the Bar of this Court, 


were the other two lay witnesses called by appellee. Both 
saw Mr. Sterling, Mr. Crooks on August 23rd, and Mr. 
? Carey on August 27th, in discharge of their respective 
a ~ duties. Neither was able to conduct any connected con- 
| versation with Mr. Sterling. They found him distracted, 
disoriented and extremely ill and frail. While these 
- observations were of Mr. Sterling after the Power of 
Attorney was signed, the lapse of time was short, and as 
this testimony was entirely consistent with the testimony 
of the four witnesses who had observed Mr. Sterling prior 
to August 10th, and was likewise uncontradicted, it con- 
tributed to the clear and convincing weight of the lay 
testimony on this issue, which undoubtedly prompted Judge 
Holtzoff to rule that he would not permit additional testi- 
- mony of lay witnesses as to Mr. Sterling’s condition 
(JA 60). 


Mr. Carey testified that in order to make his report as 
enardian ad litem to the Court as to the necessity for the 
appointment of a conservator for Mr. Sterling he engaged 
the services of a competent psychiatrist, Dr. John Richard 
Cavanagh (JA 85). Dr. Cavanagh was called by appellee 
to testify and his expert opinion as to Mr. Sterling’s con- 
dition clearly made the evidence on this issue overwhelm- 
v ingly preponderate in favor of the appellee. Dr. Cavanagh, 
whose eminent qualifications were immediately conceded, 
testified (JA 67-74) that he examined Mr. Sterling on 
September 12, 1956; that he found him ‘‘obviously 
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physically ill’’; that he attempted to engage him in con- 
versation but found it very difficult to hold his attention; 
that he was unable to identify his daughter who was in the 
room; that he identified his nurse as a friend but was 
unable to say how long she had been there; that he was 
unable 'to name his children but said that he had four and 
they were all about twelve years of age; he didn’t know 
how much money he had nor could he name the bank in 
which it was deposited; that if the questions addressed to 
him were easy and specific he could answer but was unable 
to answer any difficult questions; that he was disoriented 
as to time and had no judgment as to values; that in the 
opinion of Dr. Cavanagh at the time of his examination 
Mr. Sterling ‘‘was suffering from chronic brain syndrome, 
arterio-sclorisis, of sufficient degree to impair his mental 
state that he could not with good judgment and prudence 
conduct his affairs’? (JA 70); and from his judgment of 
similar patients whom he had seen during his practice of 
25 years he did feel that it would be difficult if not im- 
possible for such a condition to develop in thirty days; that 
he could not have changed radically in a month and there 
was no evidence of any sudden cerebral accident which 
might have brought about a sudden change in his 
condition. 


Dr. Cavanagh’s convincing testimony was not con- 
tradicted by the testimony of the two physicians called by 
appellants, both of whom were general practitioners. He 
was clearly corroborated by Dr. Bernard W. Leonard 
(JA 78-81) who testified that he had attended Mr. Sterling 
since March 17, 1956; that Mr. Sterling was suffering 
from arterio-scloritic heart disease; heart enlargement, 
congestive heart failure, and auricular fibrilation, which 
had been preceded by high blood pressure; in response to 
a question by the Court he stated that arterio-sclorosis 
definitely does tend to effect a person’s mental faculties 
(JA 81); that he had last seen Mr. Sterling, prior to the 
events in question, on June 29, 1956, and based on what 
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he had seen at that time he did certify, at the request of 
Mr. Sterling’s daughter, that on July 13th Mr. Sterling 
was competent to sign a deputy power for his daughter to 
enter his safe deposit box, but emphasized that he ‘‘ wasn’t 
asked to make an estimate of Mr. Sterling’s mental condi- 
tion’? (JA 78), and made the certificate or ‘‘statement”’ 
only as a ‘‘general practitioner, as an internist,’’ which, 
he was told, ‘‘would be adequate’’ for the .purposes, but 
after he had first suggested that a specialist in mental 
disturbances would be better (JA 79). 


Dr. Bertle Nelson (JA 74-77) does not affect the impact 
of Dr. Cavanagh’s expert opinion. Dr. Nelson testified 
that during the absence of Dr. Leonard, with whom he was 
associated, he had been called by Mr. Sterling’s son to 
make a certificate of Mr. Sterling’s competency to sign a 
form of deputy power for the son to enter his safe deposit 
box; that for this purpose he saw Mr. Sterling on 
August 10th at which time he went over him ‘‘physically 
because of a medical condition,’’ but refused to sign the 
certificate on the basis of that examination and returned 
to see Mr. Sterling again on August 12th, and ‘‘felt at that 
time he was probably competent’’ for this purpose; that 
he had seen Mr. Sterling about a year before this occasion 
and noted ‘‘a considerable change. There had been a 
great deal of deterioration. He was thinner, and he was 
pretty much bedfast, or at least confined to his separate 
floor quarters.’’ His mild congestive heart failure ‘‘seemed 
to be worsening’’ (JA 77). 


The opinion of this general practitioner, as evidenced 
by the certificate which he had signed, must be limited 
to competency to execute a relatively innocuous right of 
entry into a safe deposit box. It is of doubtful value, 
particularly in comparison to the expert Judgment of Dr. 
Cavanagh, as to Mr. Sterling’s competency in matters of 
more serious import such as the Power of Attorney here 
involved. 
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The only other witness called by appellants on this 
issue, aside from appellant Blackwelder, who, as already 
stated, refrained from testifying on Mr. Sterling’s condi- 
tion during the critical hours before the Power of Attorney 
was signed, was Marvin Worrell, the Notary Public 
(JA 91). Mr. Worrell had never seen Mr. Sterling before; 
he was with him only a few minutes; his purpose was to 
carry out the formalities of executing the paper and he 
did so by asking Mr. Sterling direct questions of a formal 
nature; but even Mr. Worrell ‘‘could see right away the 
gentleman was sick’’ and ‘‘didn’t talk too clearly.”’ 


In recognition of the clear preponderance of all of this 
evidence that Mr. Sterling was not competent on August 
10th to execute the Power of Attorney, the findings of fact 
of Judge Holtzoff are clear and concise: 


‘“‘The Court finds as a fact that Frederick A. Sterling 
was mentally incompetent to execute the power of 
attorney, and in this connection the Court notes that 
the only psychiatrie testimony is given by Dr. 
Cavanagh, the other medical testimony being given by 
general practitioners. Dr. Cavanagh’s testimony, who 
expressed the opinion that Frederick A. Sterling was 
mentally incompetent to execute the power of 
attorney, is supported by the weight of the lay testi- 
mony.”’ (JA 10) 


This determination of the issue of fact by the trial 
court, sitting without a jury, is, of course, based not only 
on what the witnesses said, but on what they might have 
refrained from saying (as in the instance of appellant 
Blackwelder), their credibility, their manner of testifying, 
their candor or lack of it, and all of the other opportunities 
to ascertain the truth not available to this Court from the 
printed record alone. Under these familiar circumstances, 
this Court should be loathe to disturb this finding, par- 
ticularly in view of the well settled and uniformly con- 
sistent prior rulings of this Court that the findings of fact 
on disputed issues by the trial court sitting without a jury 
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must be accepted by this Court ‘‘unless clearly and mani- 
festly wrong.’’ Boteler v. Plugge, (1927) 57 App. D.C. 69, 
17 F. 2d 221; Capital Apartment Corporation v. Vassos, 
(1933) 62 App. D.C. 136, 65 F. 2d 482, and cases therein 
cited by Judge Hitz; Penn Oil Co. v. Vacuum Oil Co., 
(1931) 60 App. D.C. 96, 48 F. 2d 1008; Moore v. Guy, 
(1943) 77 U.S. App. D.C. 379, 135 F. 2d 476. 


In a more recent statement of the rule Judge Proctor in 
Remington Rand, Inc. v. Societe Internationale Pour 
Participations Industrielles et Commerciales S. A., (1951) 
88 U.S. App. D.C. 275, 188 F. 2d 1011, cert. den. 342 U.S. 
832, 72 S. Ct. 44, 96 L. Ed. 630, stated, at page 1013: 


‘“Where a trial involves disputed factual issues a 
choice must always be made between opposing versions 
of the evidence. In this case the law imposed that 
high duty and responsibility upon the presiding judge. 
His preferred opportunity for just appraisement of 
the witnesses and fair comparison and evaluation of 
the evidence is recognized in the law’s command that 
‘Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of 
the witnesses.’ Fed. R. Civ. P. 52(a). We cannot say 
that the findings are clearly erroneous. We are not 
‘left with the definite and firm conviction that a mistake 
has been committed.’ United States v. U. S. Gypsum 
Co., 1948, 333 U.S. 364, 394, 395, 68 S. Ct. 525, 542, 
92 L. Ed. 746; Dollar v. Land, 1950, 87 U.S. App. D.C. 
914, 184 F. 2d 245, certiorari denied, 340 U.S. 884, 71 
S. Ct. 198.’ 


III. The Finding of the District Court That Execution of the 
Power of Attorney Was Obtained by Fraud Is Also Sup- 
ported by the Clear Weight of the Evidence 


Frederick A. Sterling was in a weakened physical and 
mental condition; his condition was one of gradual 
deterioration. On August 10, 1956, P. David Sterling and 
Blackwelder came to his home about 2 o’clock in the after- 
noon and produced a five page technically drawn power 











20 


of attorney, obviously the product of a lawyer, and for 
almost two hours undertook to have Mr. Sterling execute it. 
According to the nurse in attendance at the time, P. David 
Sterling first talked to his father for about a half hour, 
‘‘trying to get him to sign some papers,’’ and then Black- 
welder came to the room and talked to Mr. Sterling for 
over an hour about executing the power of attorney. 
P. David Sterling spent most of the time in another part 
of the house, leaving Blackwelder with Mr. Sterling (J.A. 
89). Blackwelder, however, testified P. David Sterling 
never left the room (J.A. 104). 


According to Blackwelder (J.A. 105-106) he and David 
Sterling had discussed taking over and using Mr. Sterl- 
ing’s stock a year before. On August 10, 1956, a power 
of attorney to David Sterling—not a document defining 
the plan to use the stock—was presented to Mr. Sterling 
whose condition, according to Dr. Nelson, who saw him 
August 10, 1956, and compared his condition with a pre- 
vious visit of about a year before, had changed consider- 
ably—‘‘There had been a great deal of deterioration. He 
was thinner, and he was pretty much bedfast, or at least 
confined to his separate floor quarters’? (J.A. 76, 77)— 
and who, according to Dr. Cavanagh (J.A. 69), could not 
hold his attention or converse unless the statement or 
question suggested an answer. 


It is significant that on August 10, 1956, P. David Sterl- 
ing requested Dr. Nelson, an associate of Dr. Leonard, the 
attending physician who was not available, to examine his 
father and give a certificate of his mental competency to 
the bank so ‘‘* * * someone else would have access to his 
safe deposit box * * *’’ (J.A. 75-77) and that Dr. Nelson 
‘refused to sign it on the 10th’’ (J.A. 75)—the same day 
P. David Sterling and Blackwelder got Mr. Sterling to 
sign the power of attorney. It is clear that the son and 
his business associate were determined to act on the 10th, 
although to gain access to the safe deposit box where the 
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securities were located the bank required them to pro- 
duce a physician’s certificate which was not obtained until 
August 13, 1956. On that day, not in possession of the 
safe deposit box key, they caused the box to be drilled. 


‘*For instance, the securing of possession of prop- 
erty by means of a contract made with its owner by 
one who, at the time, knows him to be incapable of 
entering into a contract constitutes a fraud which will 
warrant a rescission or sustain an action for damages. 
* * * Similarly, the acts and contracts of persons of 
weak understanding, who are therefore liable to im- 
position, will be held void if the nature of the act 
or contract justifies the conclusion that the party has 
not exercised a deliberate judgment, but that he has 
been imposed upon, circumvented, or overcome by 
cunning, artifice, or undue influence; and this is so, 
although his mental weakness does not amount to 
insanity.’’? 23 Am. Jur. 766, 767, 


The letter, of August 11, 1956, purportedly signed by 
Mr. Sterling (Blackwelder’s Exhibit No. 2, J.A. 21) has 
no more probative effect than the power of attorney. For 
on that day, as on the day before, David Sterling and 
Blackwelder knew that Dr. Nelson would not certify to 
Mr. Sterling’s mental capacity. But, fearing that they 
might not get the medical certificate for the bank box, 
these men obtained Mr. Sterling’s signature to a letter 


addressed to the daughter, M. Frederica Sterling, who 


may have had, so they speculated, a deputy power to enter 
the box, asking that she ‘‘go along and open the box * * *.’’ 


It is likewise significant that the document defining the 
scheme or plan of these men is an inartfully, crudely drawn 
paper between P. David Sterling and Blackwelder bear- 
ing date August 13, 1956,—the day when, finally, they 
got their hands on the assets of Mr. Sterling. 


If the plan to sell the securities and invest the proceeds 
was in fact disclosed to Mr. Sterling on August 10, 1956, 
and, as Blackwelder testified, agreed to by Mr. Sterling, 
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the record clearly shows it was not carried out. Assum- 
ing that Mr. Sterling signed the power of attorney rely- 
ing on the representations of his son, P. David Sterling, 
and Blackwelder, that his securities would be sold and the 
proceeds invested, what thereafter occurred clearly is in- 
consistent with their representations. P. David Sterling 
delivered $57,000, in cash, to Blackwelder who buried it 
in the ground in the Florida Everglades and no one but 
he knows where it is (J.A. 110). 


P. David Sterling’s intention to use his father’s money 
to pay his own debt is clearly evident from the uncon- 
tradicted testimony of J. Russell Bolton, Treasurer of 
National Savings and Trust Company (J.A. 53, 57). The 
bank held David’s note for $34,500, which was overdue. 
David, with Blackwelder, told Mr. Bolton that they needed 
the $57,000 but more stock was being sold and a substan- 
tial curtail payment on the note would be made. One 
hundred shares of Union Pacific Railroad stock were sold 
August 15, 1956, and a check of the broker for some $12,000 
was in the possession of David Sterling who tried to cash 
it after the conservator was appointed. It was this check 
that David Sterling, at his attorney’s direction, delivered 
to the conservator in the presence of an assistant U. S. 
Attorney (J.A. 37). Although they claim under the con- 
tract of August 13, 1956, neither David Sterling nor his 
attorney mentioned it to the assistant U. S. Attorney, 
or to the conservator (J.A. 38, 83). Nor did either of 
them make a demand on the conservator. Not until the 
conservator obtained a Rule to Show Cause against David 
Sterling did they assert the contractual arrangement. 


It is not denied that when David Sterling and his brother 
John talked with their cousins, Oliver Sterling and Thomas 
McKittrick, on August 14, 1956, David did not mention 
the contract between him and Blackwelder or that he had 
removed the contents of Mr. Sterling’s safe deposit box 
and ordered the sale of his father’s securities Just the day 
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before. Yet the meeting was for the very purpose of 
discussing the need for the appointment of a conservator 
to manage Mr. Sterling’s affairs (J.A. 62, 63). 


On the only occasion the conservator talked with David 
Sterling he stated he and Blackwelder were business part- 
ners and that he had given the $57,009.62 in cash to Black- 
welder who had taken it to Florida. With the approval 
of his attorney, David Sterling agreed to go to Florida 
and locate Blackwelder (J.A. 37). 


Here we have a son in whom his father appeared to 
have confidence some six months earlier (Blackwelder’s 
Exhibit No. 1, J.A. 21), obtaining a signature to a lengthy, 
technical instrument from his ailing father because, as he 
said, when his father died the estate would be his and 
his brother’s and sister’s and they wanted to preserve it 
so they would have it when the father died (J.A. 37). 
This statement was made in the presence of the Assistant 
U. S. Attorney, the Conservator and the Guardian ad 
litem and not contradicted in any of the record testimony. 

Undoubtedly under the law of fraud, there was a‘‘fidu- 
ciary or confidential relationship’’ existing between this 
father and son, and probably also as to Blackwelder. 


‘‘The cases of parent and child, guardian and ward, 
trustee and cestui que trust, and principal and agent are 
familiar instances in which the principle of fiduciary 
relationship applies in its strictest sense. Its opera- 
tion, however, is not confined to the dealings and 
transactions between parties standing in these rela- 
tions, but extends to all relations in which confidence 
is reposed, and in which dominion and influence re- 
sulting from such confidence may be exercised by one 
person over another. * * * 


‘‘Constructive fraud often exists where the parties 
to a transaction have a special confidential or fidu- 
ciary relation which affords the power and means to 
one to take undue advantage of, or exercise undue 
influence over, the other. A course of dealing be- 
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tween persons so situated is watched with extreme 
jealousy and solicitude; and if there is found the 
slightest trace of undue influence or unfair advantage, 
redress will be given to the injured party. No part 
of the jurisdiction of the court is more useful than 
that which it exercises in watching and controlling 
transactions between parties standing in such a rela- 
tion of confidence to each other.’’ 23 Am. Jur. pp. 
763, 764, 765. 


See discussion of this principle by Justice Daniel in 
Taylor'v. Taylor, 8 Howard, (U. 8.) 183, pp. 199, 200; 12 
L. Ed. 1040, pp. 1046, 1047. 


Here again it is to be noted that the trial court saw 
and heard the witnesses, noting their appearance and de- 
meanor and the manner in which they testified. In matters 
of credibility, the findings of the trial judge are entitled 
to great weight and should not be disturbed unless clearly 
contrary to the weight of the evidence. Considering the 
position of the parties and of the witnesses the trial court 
was entitled to resolve the many inconsistencies in the 
testimony of Blackwelder, his reluctance to answer ques- 
tions as to what he had done with the money he had re- 
ceived, and his conduct and demeanor. See discussion of 
the applicable rule and authorities cited, supra, page 19. 


B. IN CASES NO. 13972 AND NO. 13973 


IV. The Adjudications in Contempt are a Proper Means of 
Enforcing the Turn-Over of Specific Property Found to be 
an Asset of a Ward of the Court: the Action Is in the Sound 
Discretion of the Trial Court and Should Not be Disturbed 
on Appeal 


The evidence is clear that the proceeds from the sale 
of Mr. Sterling’s securities were represented by Riggs 
Bank Cashier’s Check for $57,009.62, cashed at National 
Savings and Trust Company by David Sterling and there 
delivered to Blackwelder. Blackwelder testified that he 
took the same cash to Florida, put it in a safe and buried 
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the safe in the Everglades (J.A. 109), where it remains. 
No one but he knows where it is located (J.A. 110). 


Thus the trial court, upon determining that the money 
was Mr. Sterling’s and the conservator was entitled 
thereto, directed the turning over of that specific money— 
the res. 


It is to be emphasized that the conservator’s action was 
by way of Rule to Show Cause under provisions of the 
District of Columbia Code; Section 21-503, authorizing 
a conservator in a summary proceeding to recover his 
ward’s assets in the same manner as provided by Section 
21-124, in the case of a guardian of a minor. The order 
in No. 13,753 and the judgment in No. 13,752 unquestion- 
ably were entered under the authority of these statutory 
provisions. The District Court directed these appellants 
to turn over specific property to the conservator or into 
the Registry of the Court—in either case placing such 
property under the Court’s control and supervision. The 
conservator, a court appointed fiduciary, is under bond 
and can act only under the direction of the Court. 


The Court’s action here is clearly distinguishable from 
the ordinary money judgment entered on the Court’s find- 
ing or jury’s verdict for a money recovery under Section 
11-326, D.C. Code (1951). The money judgments in favor 
of the conservator are secondary—an additional aid to 
recovery of funds in custodia legis. The fact remains 
that the direction to turn over the property was the pri- 
mary concern of the Court pursuant to the statutory au- 
thority cited above. 


When more than two months elapsed and appellants 
failed to turn over the property or file supersedeas bond 
pending appeal the Court on April 12, 1957, adjudicated 
them in contempt for having ignored the orders, and 
ordered their commitment. Appellants contend that the 
mere pendency of their appeals stay enforcement. This is 
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clearly erroneous. Rule 62(d), Federal Rules of Civil 
Procedure, provides for supersedeas bond to stay proceed- 
ing pending appeal. 


Appellee does not consider the Orders herein to be in- 
junctions as urged by appellants. But, assuming for pur- 
pose of argument, that the Orders were in the nature of 
mandatory injunctions, they are not stayed or superceded 
by the mere pendency of the appeals. In all instances 
an appellant must file a supersedeas or stay bond. Ap- 
pellant confuses the right of an appellant, where a man- 
datory injunction is entered, to have the trial court set 
the bond, and those cases where a prohibitory injunction 
is issued, in which instance the appellant is not entitled 
as a matter of right to have bond set. Here, appellant’s 
counsel asked the trial court to set bond, which was done, 
but no bonds were filed. 


The adjudications in contempt and orders for com- 
mitment of the appellants until they purged themselves 
by turning over the property—the specific res—is a remedy 
available to the Court in the exercise of its power to en- 
force its orders and decrees. 


‘An order issued by a court having jurisdiction 
of the persons and subject matter must be obeyed, 
even though the defendants may sincerely believe that 
the order is ineffective and will finally be vacated, 
even though the Act upon which the order is based 
is void, even though the order is actually set aside 
on appeal, even though the basic action becomes 
moot.’’? Land v. Dollar, 88 U.S. App., D. C. 311, 324, 
190 F. 2d 366, 379, cert. denied 73 S. Ct. 7, 344 U. S. 
806, 97 L. Ed. 628 


In United States v. United Mine Workers of America, 
330 U. S. 258, 303, 91 L. Ed. 884, 918, cited and quoted at 
length in Land v. Dollar, supra, Chief Justice Vinson said: 


‘‘The trial court also properly found the defendants 
guilty of civil contempt. Judicial sanctions in civil 
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contempt proceedings may, in a proper case, be em- 
ployed for either or both of two purposes: to coerce 
the defendant into compliance with the Court’s order, 
and to compensate the complainant for losses sus- 
tained. Gompers v. Bucks Stove & Range Co. supra. 


‘“‘But where the purpose is to make the defendant 
comply, the court’s discretion is otherwise exercised. 
It must then consider the character and magnitude 
of the harm threatened by the continued contumacy, 
and the probable effectiveness of any suggested sanc- 
tion in bringing about the result desired.”’ 


This Court, in Land v. Dollar, supra, applied this rule 
to a suit between private litigants. There seems no doubt 
that the trial court, in the exercise of its discretion may 
order a commitment in a civil contempt as a means of 
coercing compliance with its order. 





It is submitted, Judge Holtzoff’s action in these cases 
was a proper exercise of discretion and should not be dis- 
turbed on appeal. 


The general rule is stated in 2 Am. Jur. § 118 at page 
920 as follows: 


‘‘In conformity with the general rule that the action 
of a trial court as to matters within its judicial dis- 
cretion will not be disturbed on appeal unless there 
is a clear abuse of that discretion, reviewing courts 
ordinarily will not disturb judgments of contempt 
within the jurisdiction of the lower court, in the ab- 
sence of an abuse of discretion.’’ 


This rule is well recognized in the Federal Circuits as 
appears from the following excerpt of the opinion of Cir- 
cuit Judge Duffy in Jewel Tea Co. v. Kraus, (7th Cir., 
1953) 204 F. 2d 549 at 551: 


‘“‘The rule has been stated, ‘* * * punishment for 3 
contempt rests in the sound discretion of the trial ; 
court in the absence of legal restriction, it is not or- 
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dinarily reviewable, and where the court has jurisdic- 
tion in contempt proceedings its judgment will not 
be disturbed except where such discretion has been 
grossly abused * * *.’ 17 C.J.S. Contempt, § 124(e), 
p. 170. In In re Sobol, 2 Cir., 242 F. 487, 489, the 
court said ‘* * * it is also settled, in the absence of 
statutory regulation, that the matter of dealing with 
contempts and how they should be punished are within 
the trial eourt’s sound discretion, and that such dis- 
cretion will not be interfered with, unless it has been 
grossly abused.’ In Miller v. Zaharias, 7 Cir., 168 
F. 2d 1, 3, certiorari denied 335 U.S. 823, 69 S. Ct. 
47, 93 L. Ed. 377, this court said, ‘As we have fre- 
quently held, the action of the trial court upon a 
charge of contempt is discretionary in character and 
is not to be reversed except for abuse of such dis- 
eretion or unless clearly erroneous.’ ”’ 


V. The Points Raised in Parts 4 and 5 of the Argument in 
Appellant’s Brief in Case No. 13,973, Are Not the Subject 
of the Pending Appeals 

It is submitted that this Court has no jurisdiction to 
consider the points treated in Parts 4 and 5 of the brief 
of appellant, P. David Sterling, in Case No. 13,973. The 
arguments advanced therein relate to an order of the 

District Court entered June 24, 1957, denying a motion 

to vacate the order of adjudication in contempt as to 

P. David Sterling. No notice of appeal therefrom was 

filed as required by Rule 73 of the Federal Rules of Civil 

Procedure. Hence, appellee does not herein discuss those 

points. 


CONCLUSION 


The Judgment against appellant Blackwelder in Case 
No. 13752 and the Order on the Rule to Show Cause against 
appellant Sterling in Case No. 13753 were based on deter- 
minations of disputed issues of fact by the District Court, 
sitting without a jury. The findings of fact, supported 
as they are by the clear and overwhelming weight of the 
evidence, should not be disturbed by this Court in the 
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absence of any showing that the findings are clearly er- 
roneous or manifestly wrong. The Judgment in Case 
r No. 13752 and the Order on the Rule to Show Cause in 
en Case No. 13753, it is respectfully submitted, should be 
affirmed. 


The District Court did not abuse its discretion in enter- 
ing orders of adjudication and commitment against appel- 
> lants in Cases No. 13972 and No. 13973, respectively, for 
» the failure and refusal of the appellants to comply with 
the orders of the District Court directing them to turn-over 
to the Conservator or into the Registry of the Court the 
specific property withheld from the Estate of Frederick 
A. Sterling, and these orders should be affirmed. 


Respectfully submitted, 


JUSTIN L. EDGERTON 
~ 512 Washington Building 
, Washington 5, D. C. 
ve Attorney for Appellee 





